
Sellside Auction Draft SPA 

  

____________________ 

STOCK PURCHASE AGREEMENT 

____________________ 

Between 

[SELLER CO.] 

and 

[BUYER CO.] 

Dated as of __________ ___, 201_ 

SAMPLE



 

 

TABLE OF CONTENTS 

Page 

ARTICLE I 
 

DEFINITIONS 

SECTION 1.01. Certain Defined Terms ....................................................................................................... 1 
SECTION 1.02. Definitions .......................................................................................................................... 6 
SECTION 1.03. Interpretation and Rules of Construction ........................................................................... 6 

ARTICLE II 
 

PURCHASE AND SALE 

SECTION 2.01. Purchase and Sale of the Shares ......................................................................................... 7 
SECTION 2.02. Purchase Price .................................................................................................................... 7 
SECTION 2.03. Closing ............................................................................................................................... 7 
SECTION 2.04. Closing Deliveries by the Seller ......................................................................................... 7 
SECTION 2.05. Closing Deliveries by the Buyer ........................................................................................ 8 
SECTION 2.06. Post-Closing Adjustment of Purchase Price ....................................................................... 8 

ARTICLE III 
 

REPRESENTATIONS AND WARRANTIES 
OF THE SELLER 

SECTION 3.01. Organization, Authority and Qualification of the Seller .................................................. 10 
SECTION 3.02. Organization, Authority and Qualification of the Company ............................................ 10 
SECTION 3.03. Capitalization; Ownership of Shares ................................................................................ 11 
SECTION 3.04. No Conflict ....................................................................................................................... 11 
SECTION 3.05. Governmental Consents and Approvals ........................................................................... 11 
SECTION 3.06. Financial Information ....................................................................................................... 11 
SECTION 3.07. Absence of Undisclosed Material Liabilities ................................................................... 12 
SECTION 3.08. Conduct in the Ordinary Course....................................................................................... 12 
SECTION 3.09. Litigation .......................................................................................................................... 12 
SECTION 3.10. Compliance with Laws ..................................................................................................... 12 
SECTION 3.11. Environmental Matters ..................................................................................................... 12 
SECTION 3.12. Intellectual Property ......................................................................................................... 13 
SECTION 3.13. Real Property .................................................................................................................... 13 
SECTION 3.14. Employee Benefit Matters ................................................................................................ 13 
SECTION 3.15. Taxes ................................................................................................................................ 14 
SECTION 3.16. Material Contracts ............................................................................................................ 14 
SECTION 3.17. Brokers ............................................................................................................................. 15 
SECTION 3.18. Disclaimer of the Seller .................................................................................................... 15 

ARTICLE IV 
 

REPRESENTATIONS AND WARRANTIES 
OF THE PURCHASER 

SAMPLE



 

 

SECTION 4.01. Organization and Authority of the Buyer ......................................................................... 16 
SECTION 4.02. No Conflict ....................................................................................................................... 16 
SECTION 4.03. Governmental Consents and Approvals ........................................................................... 16 
SECTION 4.04. Investment Purpose .......................................................................................................... 16 
SECTION 4.05. Financing .......................................................................................................................... 17 
SECTION 4.06. Litigation .......................................................................................................................... 17 
SECTION 4.07. Brokers ............................................................................................................................. 17 
SECTION 4.08. Independent Investigation; Seller’s Representations ....................................................... 17 

ARTICLE V 
 

ADDITIONAL AGREEMENTS 

SECTION 5.01. Conduct of Business Prior to the Closing ........................................................................ 17 
SECTION 5.02. Access to Information ...................................................................................................... 18 
SECTION 5.03. Confidentiality.................................................................................................................. 19 
SECTION 5.04. Regulatory and Other Authorizations; Notices and Consents .......................................... 19 
SECTION 5.05. [Retained Names and Marks ............................................................................................ 20 
SECTION 5.06. Notifications[; Update of Disclosure Schedule] ............................................................... 21 
SECTION 5.07. [Transition Services ......................................................................................................... 21 
SECTION 5.08. Further Action .................................................................................................................. 21 

ARTICLE VI 
 

EMPLOYEE MATTERS 

SECTION 6.01. [Offer of Employment ...................................................................................................... 22 
SECTION 6.02. Employee Benefits ........................................................................................................... 22 

ARTICLE VII 
 

TAX MATTERS 

SECTION 7.01. Tax Indemnities. ............................................................................................................... 22 
SECTION 7.02. Tax Refunds and Tax Benefits. ........................................................................................ 23 
SECTION 7.03. Contests. ........................................................................................................................... 23 
SECTION 7.04. Preparation of Tax Returns. ............................................................................................. 24 
SECTION 7.05. Tax Cooperation and Exchange of Information. .............................................................. 24 
SECTION 7.06. Conveyance Taxes ........................................................................................................... 25 
SECTION 7.07. Tax Covenants. ................................................................................................................. 25 
SECTION 7.08. Miscellaneous. .................................................................................................................. 25 
SECTION 7.09. Section 338(h)(10) Election ............................................................................................. 26 

ARTICLE VIII 
 

CONDITIONS TO CLOSING 

SECTION 8.01. Conditions to Obligations of the Seller ............................................................................ 26 
SECTION 8.02. Conditions to Obligations of the Buyer ............................................................................ 26 

SAMPLE



 

 

ARTICLE IX 
 

INDEMNIFICATION 

SECTION 9.01. Survival of Representations and Warranties .................................................................... 27 
SECTION 9.02. Indemnification by the Seller ........................................................................................... 27 
SECTION 9.03. Indemnification by the Buyer ........................................................................................... 28 
SECTION 9.04. Limits on Indemnification ................................................................................................ 28 
SECTION 9.05. Notice of Loss; Third Party Claims .................................................................................. 28 
SECTION 9.06. Remedies .......................................................................................................................... 29 
SECTION 9.07. Tax Matters ...................................................................................................................... 30 

ARTICLE X 
 

TERMINATION, AMENDMENT AND WAIVER 

SECTION 10.01. Termination .................................................................................................................... 31 
SECTION 10.02. Effect of Termination ..................................................................................................... 31 

ARTICLE XI 
 

GENERAL PROVISIONS 

SECTION 11.01. Expenses ......................................................................................................................... 31 
SECTION 11.02. Notices ........................................................................................................................... 32 
SECTION 11.03. Public Announcements ................................................................................................... 32 
SECTION 11.04. Severability .................................................................................................................... 32 
SECTION 11.05. Entire Agreement ........................................................................................................... 33 
SECTION 11.06. Assignment ..................................................................................................................... 33 
SECTION 11.07. Amendment .................................................................................................................... 33 
SECTION 11.08. Waiver ............................................................................................................................ 33 
SECTION 11.09. No Third Party Beneficiaries.......................................................................................... 33 
SECTION 11.10. Currency ......................................................................................................................... 33 
SECTION 11.11. Governing Law ............................................................................................................... 33 
SECTION 11.12. Waiver of Jury Trial ....................................................................................................... 34 
SECTION 11.13. Counterparts ................................................................................................................... 34 
 
 

SAMPLE



 

 

EXHIBITS 

1.01(a) Form of IP License Agreement 

1.01(b) Seller’s Knowledge 

5.07 Form of Transition Services Agreement 

6.01 Transferred Employees 

 

SAMPLE



 

 

STOCK PURCHASE AGREEMENT (this “Agreement”), dated as of __________ __, 
201_, between [SELLER CO.], a __________ corporation (the “Seller”), and [BUYER CO.], a 
__________ corporation (the “Buyer” and, together with the Seller, the “Parties”). 

WHEREAS, the Seller owns all the issued and outstanding shares (the “Shares”) of 
common stock, $_ par value per share (the “Common Stock”), of [TARGET CO.], a __________ 
corporation (the “Company”); 

WHEREAS, the Company and the Subsidiaries are engaged in the business of 
[DESCRIBE BUSINESS] at various locations around the world (the “Business”); and 

WHEREAS, the Seller wishes to sell to the Buyer, and the Buyer wishes to purchase 
from the Seller, the Shares, all upon the terms and subject to the conditions set forth herein. 

NOW, THEREFORE, in consideration of the promises and the mutual agreements and 
covenants hereinafter set forth, and intending to be legally bound, the Seller and the Buyer hereby agree 
as follows: 

ARTICLE I 
 

DEFINITIONS 

SECTION 1.01.  Certain Defined Terms.  For purposes of this Agreement: 

(a) “Action” means any claim, action, suit, arbitration, inquiry, proceeding or 
investigation by or before any Governmental Authority. 

(b) “Affiliate” means, with respect to any specified Person, any other Person that 
directly, or indirectly through one or more intermediaries, controls, is controlled by, or is under common 
control with, such specified Person. 

(c) “Ancillary Agreements” means the IP License Agreement, the Transition 
Services Agreement and [________]. 

(d) “Assets” means the assets and properties of the Company and the Subsidiaries. 

(e) “Book Value” means the excess of the book value of the Assets over the book 
value of the Assumed Liabilities and the Liabilities of the Company and the Subsidiaries, as shown on the 
Closing Statement of Net Assets or the Reference Statement of Net Assets, as the case may be. 

(f) “Business Day” means any day that is not a Saturday, a Sunday or other day on 
which banks are required or authorized by Law to be closed in The City of New York. 

(g) “Buyer’s Accountants” means [NAME], independent accountants of the Buyer. 

(h) “Closing Statement of Net Assets” means the consolidated statement of net assets 
(including the related notes and schedules thereto) of the Company and the Subsidiaries to be prepared 
pursuant to Section 2.06(a) and to be dated as of the date of the Closing. 

(i) “Code” means the Internal Revenue Code of 1986, as amended through the date 
hereof. 
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(j) “Company IP Agreements” means all (i) licenses of Intellectual Property to the 
Company or a Subsidiary, and (ii) licenses of Intellectual Property by the Company or a Subsidiary to 
third parties. 

(k) “Company Intellectual Property” means all Intellectual Property owned by the 
Company or a Subsidiary that is material to the operation of the Company and the Subsidiaries as 
currently conducted. 

(l) “Competition Act” means the Competition Act (Canada), as amended.] 

(m) “control” (including the terms “controlled by” and “under common control 
with”), with respect to the relationship between or among two or more Persons, means the possession, 
directly or indirectly or as trustee, personal representative or executor, of the power to direct or cause the 
direction of the affairs or management of a Person, whether through the ownership of voting securities, as 
trustee, personal representative or executor, by contract, credit arrangement or otherwise. 

(n) “Conveyance Taxes” means sales, use, value added, transfer, stamp, stock 
transfer, real property transfer or gains and similar Taxes. 

(o) “Designated Amount” means $__________.] 

(p) “Disclosure Schedule” means the Disclosure Schedule attached hereto, dated as 
of the date hereof [and as amended or supplemented by Seller pursuant to the terms hereof], delivered by 
the Seller to the Buyer in connection with this Agreement.  Notwithstanding anything to the contrary 
contained in the Disclosure Schedule or in this Agreement, the information and disclosures contained in 
any section of the Disclosure Schedule shall be deemed to be disclosed and incorporated by reference in 
any other section of the Disclosure Schedule as though fully set forth in such other section for which the 
applicability of such information and disclosure is reasonably apparent on the face of such information or 
disclosure.] 

(q) “Encumbrance” means any security interest, pledge, hypothecation, mortgage, 
lien or encumbrance, other than any licenses of Intellectual Property. 

(r) “Environmental Law” means any federal, state, local or foreign statute, law, 
ordinance, regulation, rule, code, order, consent decree or judgment, in each case in effect as of the date 
hereof, relating to pollution or protection of the environment. 

(s) “Environmental Liability” means any claim, demand, order, suit, obligation, 
liability, cost (including the cost of any investigation, testing, compliance or remedial action), 
consequential damages, loss or expense (including reasonable and incurred attorney’s and consultant’s 
fees and expenses) arising out of, relating to or resulting from any Environmental Law or environmental, 
health or safety matter or condition, including natural resources, and related in any way to the Assets or to 
this Agreement or its subject matter, in each case whether arising or incurred before, at or after the 
Closing. 

(t) “Environmental Permits” means any permit, approval, identification number, 
license and other authorization required under or issued pursuant to any applicable Environmental Law. 

(u) “Excluded Taxes” means (i) Taxes imposed on or payable by the Company or 
any Subsidiary for any taxable period that ends on or before the date of the Closing; (ii) with respect to 
Straddle Periods, Taxes imposed on the Company or any Subsidiary which are allocable, pursuant to 
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Section 7.01(b), to the portion of such period ending on the date of the Closing; and (iii) Taxes 
attributable to a taxable period ending on or before the date of the Closing for which the Company or any 
Subsidiary are held liable under Section 1.1502-6 of the Regulations (or any similar provision of state, 
local or foreign law) by reason of the Company or any Subsidiary being included in any consolidated, 
affiliated, combined or unitary group with the Seller (or any Affiliates of the Seller) at any time before the 
date of the Closing; provided, however, that Excluded Taxes shall not include Taxes (A) resulting from 
any act, transaction or omission of the Buyer, the Company or any Subsidiary occurring after the Closing 
that is not in the ordinary course of business; and (B) resulting from an actual or deemed election under 
Section 338 of the Code with respect to the Transactions. 

(v) “Exon-Florio Provision” means Section 721 of the Defense Production Act of 
1950, as amended, and the regulations promulgated thereunder. 

(w) “GAAP” means United States generally accepted accounting principles and 
practices in effect from time to time applied consistently throughout the periods involved. 

(x) “Governmental Authority” means any federal, national, supranational, state, 
provincial, local or other government, governmental, regulatory or administrative authority, agency or 
commission or any court, tribunal, or judicial or arbitral body. 

(y) “Governmental Order” means any order, writ, judgment, injunction, decree, 
stipulation, determination or award entered by or with any Governmental Authority. 

(z) “Hazardous Material” means (a) any petroleum, petroleum products, by-products 
or breakdown products, radioactive materials, asbestos-containing materials or polychlorinated biphenyls 
or (b) any chemical, material or substance defined or regulated as toxic or hazardous or as a pollutant, 
contaminant or waste under any Environmental Law. 

(aa) “HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as 
amended, and the rules and regulations promulgated thereunder. 

(bb) “Indemnified Party” means a Buyer Indemnified Party or a Seller Indemnified 
Party, as the case may be. 

(cc) “Indemnifying Party” means the Seller pursuant to Section 9.02 and the Buyer 
pursuant to Section 9.03, as the case may be. 

(dd) “Intellectual Property” means (a) patents and patent applications, (b) trademarks, 
service marks, trade names, trade dress and domain names, together with the goodwill associated 
exclusively therewith, (c) copyrights, including copyrights in computer software, (d) confidential and 
proprietary information, including trade secrets and know-how, and (e) registrations and applications for 
registration of the foregoing. 

(ee) “IP License Agreement” means the IP License Agreement to be executed 
between the Seller and the Buyer (or their designees) at the Closing, substantially in the form of Exhibit 
1.01(a). 

(ff) “IRS” means the Internal Revenue Service of the United States. 
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(gg) “Law” means any federal, national, supranational, state, provincial, local or 
similar statute, law, ordinance, regulation, rule, code, order, requirement or rule of law (including 
common law). 

(hh) “Leased Real Property” means the real property leased by the Company or any 
Subsidiary, in each case, as tenant, together with, to the extent leased by the Company or any Subsidiary, 
all buildings and other structures, facilities or improvements currently or hereafter located thereon, all 
fixtures, systems, equipment and items of personal property of the Company or any Subsidiary attached 
or appurtenant thereto and all easements, licenses, rights and appurtenances relating to the foregoing. 

(ii) “Liabilities” means any and all debts, liabilities and obligations, whether accrued 
or fixed, absolute or contingent, matured or unmatured or determined or determinable, including those 
arising under any Law, Action or Governmental Order and those arising under any contract, agreement, 
arrangement, commitment or undertaking. 

(jj) “Material Adverse Effect” means any circumstance, change in or effect on the 
Company and the Subsidiaries that is materially adverse to the consolidated results of operations or the 
consolidated financial condition of the Company and the Subsidiaries, taken as a whole; provided, 
however, that none of the following, either alone or in combination, shall be considered in determining 
whether there has been a breach of a representation, warranty, covenant or agreement that is qualified by 
the term “Material Adverse Effect”:  (a) events, circumstances, changes or effects that generally affect the 
industries in which the Company and the Subsidiaries operate (including legal and regulatory changes), 
(b) general economic or political conditions or events, circumstances, changes or effects affecting the 
securities markets generally, (c) changes arising from the consummation of the transactions contemplated 
by, or the announcement of the execution of, this Agreement, including (i) any actions of competitors, 
(ii) any actions taken by or losses of employees or (iii) any delays or cancellations of orders for products 
or services, (d) any reduction in the price of services or products offered by the Company and the 
Subsidiaries in response to the reduction in price of comparable services or products offered by a 
competitor, (e) any circumstance, change or effect that results from any action taken pursuant to or in 
accordance with this Agreement or at request of the Buyer and (f) changes caused by a material 
worsening of current conditions caused by acts of terrorism or war (whether or not declared) occurring 
after the date hereof. 

(kk) “Owned Real Property” means the real property in which the Company or any 
Subsidiary has fee title (or equivalent) interest, together with all buildings and other structures, facilities 
or improvements currently or hereafter located thereon, all fixtures, systems, equipment and items of 
personal property of the Company or any Subsidiary attached or appurtenant thereto and all easements, 
licenses, rights and appurtenances relating to the foregoing. 

(ll) “Permitted Encumbrances” means (a) statutory liens for current Taxes not yet 
due or delinquent (or which may be paid without interest or penalties) or the validity or amount of which 
is being contested in good faith by appropriate proceedings, (b) mechanics’, carriers’, workers’, repairers’ 
and other similar liens arising or incurred in the ordinary course of business relating to obligations as to 
which there is no default on the part of the Company or any Subsidiary, as the case may be, or the validity 
or amount of which is being contested in good faith by appropriate proceedings, or pledges, deposits or 
other liens securing the performance of bids, trade contracts, leases or statutory obligations (including 
workers’ compensation, unemployment insurance or other social security legislation), (c) zoning, 
entitlement, conservation restriction and other land use and environmental regulations by Governmental 
Authorities which do not materially interfere with the present use of the Assets, (d) all covenants, 
conditions, restrictions, easements, charges, rights-of-way, other Encumbrances and similar matters of 
record set forth in any state, local or municipal franchise of the Company and the Subsidiaries which do 
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not materially interfere with the present use of the Assets, (e) matters which would be disclosed by an 
accurate survey or inspection of the Real Property which do not materially impair the occupancy or 
current use of such Real Property which they encumber and (f) all other Encumbrances that would not 
have a Material Adverse Effect. 

(mm) “Person” means any individual, partnership, firm, corporation, limited liability 
company, association, trust, unincorporated organization or other entity, as well as any syndicate or group 
that would be deemed to be a person under Section 13(d)(3) of the Securities Exchange Act of 1934, as 
amended. 

(nn) “Purchase Price Bank Account” means a bank account in the United States to be 
designated by the Seller in a written notice to the Buyer at least five Business Days before the Closing. 

(oo) “Real Property” means all land, buildings, improvements and fixtures erected 
thereon and all appurtenances related thereto. 

(pp) “Reference Statement Date” means ________________ __, 201_. 

(qq) “Reference Statement of Net Assets” means the consolidated statement of net 
assets (including the related notes and schedules thereto) of the Company and the Subsidiaries, dated as of 
_____________ __, 201_, a copy of which is set forth in Section 3.06(a) of the Disclosure Schedule. 

(rr) “Regulations” means the Treasury Regulations (including Temporary 
Regulations) promulgated by the United States Department of Treasury with respect to the Code or other 
federal tax statutes. 

(ss) “Securities Act” means the Securities Act of 1933, as amended. 

(tt) “Seller’s Accountants” means [NAME], independent accountants of the Seller. 

(uu) “Seller’s Knowledge”, “Knowledge of the Seller” or similar terms used in this 
Agreement mean the actual (but not constructive or imputed) knowledge of [NAME], [NAME] and 
[NAME] as of the date of this Agreement (or, with respect to a certificate delivered pursuant to this 
Agreement, as of the date of delivery of such certificate) without any implication of verification or 
investigation concerning such knowledge. 

(vv) “Stock Option Plan[s]” means [NAMES OF ALL EQUITY INCENTIVE 
PLANS OF THE COMPANY AND INDIVIDUAL OPTION GRANTS NOT MADE PURSUANT TO 
PLANS]. 

(ww) “Securities Act” means the Securities Act of 1933, as amended. 

(xx) “Straddle Period” means any taxable period beginning on or before the date of 
the Closing and ending after the date of the Closing. 

(yy) “Subsidiaries” means [THE SPECIFIC SUBSIDIARIES OF THE COMPANY]. 

(zz) “Tax” or “Taxes” means any and all taxes of any kind (together with any and all 
interest, penalties, additions to tax and additional amounts imposed with respect thereto) imposed by any 
government or taxing authority. 
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(aaa) “Tax Returns” means any and all returns, reports and forms (including elections, 
declarations, amendments, schedules, information returns or attachments thereto) required to be filed with 
a Governmental Authority with respect to Taxes. 

(bbb) “Transactions” means the transactions contemplated by this Agreement and the 
Ancillary Agreements. 

SECTION 1.02.  Definitions.  The following terms have the meanings set forth in the 
Sections set forth below: 

Definition 
 

Location 

“Agreement” ...................................................  Preamble 
“Allocation” ....................................................  7.09 
“Business” .......................................................  Recitals 
“Buyer” ...........................................................  Preamble 
“Buyer Indemnified Party” .............................  9.02 
“Closing” ........................................................  2.03 
“Common Stock” ............................................  Recitals 
“Company” .....................................................  Recitals 
“Confidentiality Agreement” ..........................  5.03(a) 
“Contest” .........................................................  7.03(b) 
“ERISA” .........................................................  3.14(a) 
“EU Merger Regulation” ................................  3.05 
“Existing Stock” .............................................  5.05(c) 
“Financial Statements” ....................................  3.06(a) 
“ICA” ..............................................................  3.05 
“Interim Financial Statements” .......................  3.06(a) 
“Independent Accounting Firm” .....................  2.06(b) 
“Loss” .............................................................  9.02 
“Material Contracts” .......................................  3.16(a) 
“Plans” ............................................................  3.14(a) 
“Purchase Price” .............................................  2.02 
“Retained Names and Marks” .........................  5.05(a) 
“Seller” ............................................................  Preamble 
“Seller Indemnified Party” ..............................  9.03 
“Shares” ..........................................................  Recitals 
“Termination Date” .........................................  5.04(b) 
“Third Party Claim” ........................................  9.05(b) 
“Transferred Employee” .................................  6.01 
“Transition Services Agreement” ...................  5.07 

 

SECTION 1.03.  Interpretation and Rules of Construction.  In this Agreement, except to 
the extent otherwise provided or that the context otherwise requires: 

(a) when a reference is made in this Agreement to an Article, Section, Exhibit or 
Schedule, such reference is to an Article or Section of, or an Exhibit or Schedule to, this 
Agreement unless otherwise indicated;  
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(b) the table of contents and headings for this Agreement are for reference purposes 
only and do not affect in any way the meaning or interpretation of this Agreement;  

(c) whenever the words “include,” “includes” or “including” are used in this 
Agreement, they are deemed to be followed by the words “without limitation”;  

(d) the words “hereof,” “herein” and “hereunder” and words of similar import, when 
used in this Agreement, refer to this Agreement as a whole and not to any particular provision of 
this Agreement;  

(e) all terms defined in this Agreement have the defined meanings when used in any 
certificate or other document made or delivered pursuant hereto, unless otherwise defined therein;  

(f) the definitions contained in this Agreement are applicable to the singular as well 
as the plural forms of such terms;  

(g) references to a Person are also to its successors and permitted assigns; and 

(h) the use of “or” is not intended to be exclusive unless expressly indicated 
otherwise. 

ARTICLE II 
 

PURCHASE AND SALE 

SECTION 2.01.  Purchase and Sale of the Shares.  Upon the terms and subject to the 
conditions of this Agreement, at the Closing, the Seller shall sell to the Buyer the Shares, and the Buyer 
shall purchase the Shares. 

SECTION 2.02.  Purchase Price.  Subject to the adjustments set forth in Section 2.06, the 
purchase price for the Shares shall be $[AMOUNT] (the “Purchase Price”). 

SECTION 2.03.  Closing.  Subject to the terms and conditions of this Agreement, the sale 
and purchase of the Shares contemplated by this Agreement shall take place at a closing (the “Closing”) 
to be held at the offices of [LAW FIRM 1] at [ADDRESS] at 10:00 a.m. New York time on the fifth 
Business Day following the satisfaction or waiver of the conditions to the obligations of the Parties set 
forth in Section 8.01(b) and Section 8.02(b) or at such other place or at such other time or on such other 
date as the Seller and the Buyer may mutually agree upon in writing. 

SECTION 2.04.  Closing Deliveries by the Seller.  At the Closing, the Seller shall deliver 
or cause to be delivered to the Buyer: 

(a) stock certificates evidencing the Shares duly endorsed in blank, or accompanied 
by stock powers duly executed in blank and with all required stock transfer tax stamps affixed; 

(b) executed counterparts of each Ancillary Agreement to which the Seller is a party; 

(c) a receipt for the Purchase Price;  

(d) a true and complete copy, certified by the Secretary or an Assistant Secretary of 
the Seller, of the resolutions duly and validly adopted by the Board of Directors of the Seller and 
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the stockholders of the Seller evidencing their authorization of the execution and delivery of this 
Agreement and the Ancillary Agreements and the consummation of the Transactions; 

(e) a certificate of the Secretary or an Assistant Secretary of the Seller certifying the 
names and signatures of the officers of the Seller authorized to sign this Agreement and the 
Ancillary Agreements and the other documents to be delivered hereunder and thereunder; 

(f) a certificate of a duly authorized officer of the Seller certifying as to the matters 
set forth in Section 8.02(a); and  

(g) a certificate as to the non-foreign status of the Seller pursuant to section 1.1445-
2(b)(2) of the Regulations.   

Closing Deliveries by the Buyer.  At the Closing, the Buyer shall deliver to the Seller: 

(h) the Purchase Price by wire transfer in immediately available funds to the 
Purchase Price Bank Account; 

(i) executed counterparts of each Ancillary Agreement to which the Buyer is a party;  

(j) a true and complete copy, certified by the Secretary or an Assistant Secretary of 
the Buyer, of the resolutions duly and validly adopted by the Board of Directors of the Buyer 
evidencing its authorization of the execution and delivery of this Agreement and the Ancillary 
Agreements to which it is a party and the consummation of the Transactions; 

(k) a certificate of the Secretary or an Assistant Secretary of the Buyer certifying the 
names and signatures of the officers of the Buyer authorized to sign this Agreement and the 
Ancillary Agreements and the other documents to be delivered hereunder and thereunder; and 

(l) a certificate of a duly authorized officer of the Buyer certifying as to the matters 
set forth in Section 8.01(a). 

Post-Closing Adjustment of Purchase Price.  The Purchase Price shall be subject to 
adjustment after the Closing as specified in this Section 2.06: 

(m) Closing Statement of Net Assets.  As promptly as practicable, but in any event 
within [NUMBER] Business Days following the Closing, the Seller shall deliver to the Buyer the 
Closing Statement of Net Assets, together with the report thereon of the Seller’s Accountants, 
stating that the Closing Statement of Net Assets fairly presents the consolidated financial position 
of the Company and the Subsidiaries at the Closing and that it has been prepared in accordance 
with GAAP in a manner consistent with the preparation of the Reference Statement of Net Assets. 

(n) Disputes.  (i)  Subject to clause (ii) of this Section 2.06(b), the Closing Statement 
of Net Assets delivered by the Seller to the Buyer shall be final, binding and conclusive on the 
Parties. 

(ii) The Buyer may dispute any amounts reflected on the Closing Statement 
of Net Assets to the extent the net effect of such disputed amounts in the aggregate would 
affect the Book Value reflected on the Closing Statement of Net Assets by more than the 
Designated Amount, but only on the basis that the amounts reflected on the Closing 
Statement of Net Assets were not arrived at in accordance with GAAP in a manner 
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	(c) “Ancillary Agreements” means the IP License Agreement, the Transition Services Agreement and [________].
	(d) “Assets” means the assets and properties of the Company and the Subsidiaries.
	(e) “Book Value” means the excess of the book value of the Assets over the book value of the Assumed Liabilities and the Liabilities of the Company and the Subsidiaries, as shown on the Closing Statement of Net Assets or the Reference Statement of Net...
	(f) “Business Day” means any day that is not a Saturday, a Sunday or other day on which banks are required or authorized by Law to be closed in The City of New York.
	(g) “Buyer’s Accountants” means [NAME], independent accountants of the Buyer.
	(h) “Closing Statement of Net Assets” means the consolidated statement of net assets (including the related notes and schedules thereto) of the Company and the Subsidiaries to be prepared pursuant to Section 2.06(a) and to be dated as of the date of t...
	(i) “Code” means the Internal Revenue Code of 1986, as amended through the date hereof.
	(j) “Company IP Agreements” means all (i) licenses of Intellectual Property to the Company or a Subsidiary, and (ii) licenses of Intellectual Property by the Company or a Subsidiary to third parties.
	(k) “Company Intellectual Property” means all Intellectual Property owned by the Company or a Subsidiary that is material to the operation of the Company and the Subsidiaries as currently conducted.
	(l) “Competition Act” means the Competition Act (Canada), as amended.]
	(m) “control” (including the terms “controlled by” and “under common control with”), with respect to the relationship between or among two or more Persons, means the possession, directly or indirectly or as trustee, personal representative or executor...
	(n) “Conveyance Taxes” means sales, use, value added, transfer, stamp, stock transfer, real property transfer or gains and similar Taxes.
	(o) “Designated Amount” means $__________.]
	(p) “Disclosure Schedule” means the Disclosure Schedule attached hereto, dated as of the date hereof [and as amended or supplemented by Seller pursuant to the terms hereof], delivered by the Seller to the Buyer in connection with this Agreement.  Notw...
	(q) “Encumbrance” means any security interest, pledge, hypothecation, mortgage, lien or encumbrance, other than any licenses of Intellectual Property.
	(r) “Environmental Law” means any federal, state, local or foreign statute, law, ordinance, regulation, rule, code, order, consent decree or judgment, in each case in effect as of the date hereof, relating to pollution or protection of the environment.
	(s) “Environmental Liability” means any claim, demand, order, suit, obligation, liability, cost (including the cost of any investigation, testing, compliance or remedial action), consequential damages, loss or expense (including reasonable and incurre...
	(t) “Environmental Permits” means any permit, approval, identification number, license and other authorization required under or issued pursuant to any applicable Environmental Law.
	(u) “Excluded Taxes” means (i) Taxes imposed on or payable by the Company or any Subsidiary for any taxable period that ends on or before the date of the Closing; (ii) with respect to Straddle Periods, Taxes imposed on the Company or any Subsidiary wh...
	(v) “Exon-Florio Provision” means Section 721 of the Defense Production Act of 1950, as amended, and the regulations promulgated thereunder.
	(w) “GAAP” means United States generally accepted accounting principles and practices in effect from time to time applied consistently throughout the periods involved.
	(x) “Governmental Authority” means any federal, national, supranational, state, provincial, local or other government, governmental, regulatory or administrative authority, agency or commission or any court, tribunal, or judicial or arbitral body.
	(y) “Governmental Order” means any order, writ, judgment, injunction, decree, stipulation, determination or award entered by or with any Governmental Authority.
	(z) “Hazardous Material” means (a) any petroleum, petroleum products, by-products or breakdown products, radioactive materials, asbestos-containing materials or polychlorinated biphenyls or (b) any chemical, material or substance defined or regulated ...
	(aa) “HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules and regulations promulgated thereunder.
	(bb) “Indemnified Party” means a Buyer Indemnified Party or a Seller Indemnified Party, as the case may be.
	(cc) “Indemnifying Party” means the Seller pursuant to Section 9.02 and the Buyer pursuant to Section 9.03, as the case may be.
	(dd) “Intellectual Property” means (a) patents and patent applications, (b) trademarks, service marks, trade names, trade dress and domain names, together with the goodwill associated exclusively therewith, (c) copyrights, including copyrights in comp...
	(ee) “IP License Agreement” means the IP License Agreement to be executed between the Seller and the Buyer (or their designees) at the Closing, substantially in the form of Exhibit 1.01(a).
	(ff) “IRS” means the Internal Revenue Service of the United States.
	(gg) “Law” means any federal, national, supranational, state, provincial, local or similar statute, law, ordinance, regulation, rule, code, order, requirement or rule of law (including common law).
	(hh) “Leased Real Property” means the real property leased by the Company or any Subsidiary, in each case, as tenant, together with, to the extent leased by the Company or any Subsidiary, all buildings and other structures, facilities or improvements ...
	(ii) “Liabilities” means any and all debts, liabilities and obligations, whether accrued or fixed, absolute or contingent, matured or unmatured or determined or determinable, including those arising under any Law, Action or Governmental Order and thos...
	(jj) “Material Adverse Effect” means any circumstance, change in or effect on the Company and the Subsidiaries that is materially adverse to the consolidated results of operations or the consolidated financial condition of the Company and the Subsidia...
	(kk) “Owned Real Property” means the real property in which the Company or any Subsidiary has fee title (or equivalent) interest, together with all buildings and other structures, facilities or improvements currently or hereafter located thereon, all ...
	(ll) “Permitted Encumbrances” means (a) statutory liens for current Taxes not yet due or delinquent (or which may be paid without interest or penalties) or the validity or amount of which is being contested in good faith by appropriate proceedings, (b...
	(mm) “Person” means any individual, partnership, firm, corporation, limited liability company, association, trust, unincorporated organization or other entity, as well as any syndicate or group that would be deemed to be a person under Section 13(d)(3...
	(nn) “Purchase Price Bank Account” means a bank account in the United States to be designated by the Seller in a written notice to the Buyer at least five Business Days before the Closing.
	(oo) “Real Property” means all land, buildings, improvements and fixtures erected thereon and all appurtenances related thereto.
	(pp) “Reference Statement Date” means ________________ __, 201_.
	(qq) “Reference Statement of Net Assets” means the consolidated statement of net assets (including the related notes and schedules thereto) of the Company and the Subsidiaries, dated as of _____________ __, 201_, a copy of which is set forth in Sectio...
	(rr) “Regulations” means the Treasury Regulations (including Temporary Regulations) promulgated by the United States Department of Treasury with respect to the Code or other federal tax statutes.
	(ss) “Securities Act” means the Securities Act of 1933, as amended.
	(tt) “Seller’s Accountants” means [NAME], independent accountants of the Seller.
	(uu) “Seller’s Knowledge”, “Knowledge of the Seller” or similar terms used in this Agreement mean the actual (but not constructive or imputed) knowledge of [NAME], [NAME] and [NAME] as of the date of this Agreement (or, with respect to a certificate d...
	(vv) “Stock Option Plan[s]” means [NAMES OF ALL EQUITY INCENTIVE PLANS OF THE COMPANY AND INDIVIDUAL OPTION GRANTS NOT MADE PURSUANT TO PLANS].
	(ww) “Securities Act” means the Securities Act of 1933, as amended.
	(xx) “Straddle Period” means any taxable period beginning on or before the date of the Closing and ending after the date of the Closing.
	(yy) “Subsidiaries” means [THE SPECIFIC SUBSIDIARIES OF THE COMPANY].
	(zz) “Tax” or “Taxes” means any and all taxes of any kind (together with any and all interest, penalties, additions to tax and additional amounts imposed with respect thereto) imposed by any government or taxing authority.
	(aaa) “Tax Returns” means any and all returns, reports and forms (including elections, declarations, amendments, schedules, information returns or attachments thereto) required to be filed with a Governmental Authority with respect to Taxes.
	(bbb) “Transactions” means the transactions contemplated by this Agreement and the Ancillary Agreements.

	SECTION 1.02.   Definitions.  The following terms have the meanings set forth in the Sections set forth below:
	SECTION 1.03.   Interpretation and Rules of Construction.  In this Agreement, except to the extent otherwise provided or that the context otherwise requires:
	(a) when a reference is made in this Agreement to an Article, Section, Exhibit or Schedule, such reference is to an Article or Section of, or an Exhibit or Schedule to, this Agreement unless otherwise indicated;
	(b) the table of contents and headings for this Agreement are for reference purposes only and do not affect in any way the meaning or interpretation of this Agreement;
	(c) whenever the words “include,” “includes” or “including” are used in this Agreement, they are deemed to be followed by the words “without limitation”;
	(d) the words “hereof,” “herein” and “hereunder” and words of similar import, when used in this Agreement, refer to this Agreement as a whole and not to any particular provision of this Agreement;
	(e) all terms defined in this Agreement have the defined meanings when used in any certificate or other document made or delivered pursuant hereto, unless otherwise defined therein;
	(f) the definitions contained in this Agreement are applicable to the singular as well as the plural forms of such terms;
	(g) references to a Person are also to its successors and permitted assigns; and
	(h) the use of “or” is not intended to be exclusive unless expressly indicated otherwise.


	Article II   PURCHASE AND SALE
	SECTION 2.01.   Purchase and Sale of the Shares.  Upon the terms and subject to the conditions of this Agreement, at the Closing, the Seller shall sell to the Buyer the Shares, and the Buyer shall purchase the Shares.
	SECTION 2.02.   Purchase Price.  Subject to the adjustments set forth in Section 2.06, the purchase price for the Shares shall be $[AMOUNT] (the “Purchase Price”).
	SECTION 2.03.   Closing.  Subject to the terms and conditions of this Agreement, the sale and purchase of the Shares contemplated by this Agreement shall take place at a closing (the “Closing”) to be held at the offices of [LAW FIRM 1] at [ADDRESS] at...
	SECTION 2.04.   Closing Deliveries by the Seller.  At the Closing, the Seller shall deliver or cause to be delivered to the Buyer:
	(a) stock certificates evidencing the Shares duly endorsed in blank, or accompanied by stock powers duly executed in blank and with all required stock transfer tax stamps affixed;
	(b) executed counterparts of each Ancillary Agreement to which the Seller is a party;
	(c) a receipt for the Purchase Price;
	(d) a true and complete copy, certified by the Secretary or an Assistant Secretary of the Seller, of the resolutions duly and validly adopted by the Board of Directors of the Seller and the stockholders of the Seller evidencing their authorization of ...
	(e) a certificate of the Secretary or an Assistant Secretary of the Seller certifying the names and signatures of the officers of the Seller authorized to sign this Agreement and the Ancillary Agreements and the other documents to be delivered hereund...
	(f) a certificate of a duly authorized officer of the Seller certifying as to the matters set forth in Section 8.02(a); and
	(g) a certificate as to the non-foreign status of the Seller pursuant to section 1.1445-2(b)(2) of the Regulations.
	(h) the Purchase Price by wire transfer in immediately available funds to the Purchase Price Bank Account;
	(i) executed counterparts of each Ancillary Agreement to which the Buyer is a party;
	(j) a true and complete copy, certified by the Secretary or an Assistant Secretary of the Buyer, of the resolutions duly and validly adopted by the Board of Directors of the Buyer evidencing its authorization of the execution and delivery of this Agre...
	(k) a certificate of the Secretary or an Assistant Secretary of the Buyer certifying the names and signatures of the officers of the Buyer authorized to sign this Agreement and the Ancillary Agreements and the other documents to be delivered hereunder...
	(l) a certificate of a duly authorized officer of the Buyer certifying as to the matters set forth in Section 8.01(a).
	(m) Closing Statement of Net Assets.  As promptly as practicable, but in any event within [NUMBER] Business Days following the Closing, the Seller shall deliver to the Buyer the Closing Statement of Net Assets, together with the report thereon of the ...
	(n) Disputes.
	(ii) The Buyer may dispute any amounts reflected on the Closing Statement of Net Assets to the extent the net effect of such disputed amounts in the aggregate would affect the Book Value reflected on the Closing Statement of Net Assets by more than th...
	(iii) In acting under this Agreement, the Seller’s Accountants, the Buyer’s Accountants and the Independent Accounting Firm shall be entitled to the privileges and immunities of arbitrators.
	(iv) No adjustment to the Purchase Price pursuant to Section 2.06(c) shall be made with respect to amounts disputed by the Buyer pursuant to this Section 2.06(b), unless the net effect of the amounts successfully disputed by the Buyer in the aggregate...

	(o) Purchase Price Adjustment.  The Closing Statement of Net Assets shall be deemed final for the purposes of this Section 2.06 upon the earliest of (x) the failure of the Buyer to notify the Seller of a dispute within [NUMBER] Business Days of the Se...
	(i) If the Book Value reflected on the Reference Statement of Net Assets exceeds the Book Value reflected on the Closing Statement of Net Assets by at least the Designated Amount, then the Purchase Price shall be adjusted downward in an amount equal t...
	(ii) If the Book Value reflected on the Closing Statement of Net Assets exceeds the Book Value reflected on the Reference Statement of Net Assets by at least the Designated Amount, then the Purchase Price shall be adjusted upward in an amount equal to...

	(p) Interest on Payments.  Any payments required to be made by the Seller or the Buyer pursuant to Section 2.06(c) shall bear interest from the date of the Closing through the date of payment at the rate of interest publicly announced by __________ or...


	Article III   REPRESENTATIONS AND WARRANTIES OF THE SELLER
	SECTION 3.01.   Organization, Authority and Qualification of the Seller.  The Seller is a corporation duly organized, validly existing and in good standing under the laws of the jurisdiction of its incorporation and has all necessary corporate power a...
	SECTION 3.02.   Organization, Authority and Qualification of the Company.  The Company is a corporation duly organized, validly existing and in good standing under the laws of the jurisdiction of its incorporation and has all necessary corporate power...
	SECTION 3.03.   Capitalization; Ownership of Shares.  The authorized capital stock of the Company consists of [NUMBER] shares of Common Stock.  As of the date hereof, (a) [NUMBER] shares of Common Stock are issued and outstanding, all of which are val...
	SECTION 3.04.   No Conflict.  Assuming that all consents, approvals, authorizations and other actions described in Section 3.05 have been obtained, all filings and notifications listed in Section 3.05 of the Disclosure Schedule have been made and any ...
	SECTION 3.05.   Governmental Consents and Approvals.  The execution, delivery and performance of this Agreement and each Ancillary Agreement by the Seller do not and will not require any consent, approval, authorization or other order of, action by, f...
	SECTION 3.06.   Financial Information.
	(b) The Reference Statement of Net Assets (i) was prepared in accordance with the books of account and other financial records of the Company and the Subsidiaries (except as set forth in Section 3.06(b) of the Disclosure Schedule), (ii) presents fairl...

	SECTION 3.07.   Absence of Undisclosed Material Liabilities.  There are no Liabilities of the Company or any Subsidiary of a nature required to be reflected on a balance sheet prepared in accordance with GAAP, other than Liabilities (a) reflected or r...
	SECTION 3.08.   Conduct in the Ordinary Course.  Since the Reference Statement Date, except as set forth in Section 3.08 of the Disclosure Schedule, the Business has been conducted in the ordinary course, there has not occurred any Material Adverse Ef...
	SECTION 3.09.   Litigation.  Except as set forth in Section 3.09 of the Disclosure Schedule, as of the date hereof there is no Action by or against the Company or any Subsidiary pending before any Governmental Authority that would have a Material Adve...
	SECTION 3.10.   Compliance with Laws.  Except as set forth in Section 3.10 of the Disclosure Schedule and as would not (a) adversely affect the ability of the Seller to carry out its obligations under, and to consummate the transactions contemplated b...
	SECTION 3.11.   Environmental Matters.
	(b) The Buyer acknowledges that (i) the representations and warranties contained in this Section 3.11 are the only representations and warranties being made with respect to compliance with or liability under Environmental Laws or with respect to any e...

	SECTION 3.12.   Intellectual Property.  Section 3.12 of the Disclosure Schedule sets forth a true and complete list of all patents and patent applications, registered trademarks and trademark applications, and registered copyrights and copyright appli...
	SECTION 3.13.   Real Property.
	(b) Section 3.13(b) of the Disclosure Schedule lists the street address of each parcel of Leased Real Property and the identity of the lessor, lessee and current occupant (if different from lessee) of each such parcel of Leased Real Property.  Except ...
	SECTION 3.14.   Employee Benefit Matters.

	(b) Each Plan has been operated in all material respects in accordance with its terms and the requirements of all applicable Laws.  Each of the Seller, the Company and the Subsidiaries has performed all material obligations required to be performed by...
	(c) Each Plan that is intended to be qualified under Section 401(a) of the Code or Section 401(k) of the Code has timely received a favorable determination letter from the IRS covering all of the provisions applicable to the Plan for which determinati...

	SECTION 3.15.   Taxes.  Except as set forth in Section 3.15 of the Disclosure Schedule, and except for matters that would not have a Material Adverse Effect, to the Seller’s Knowledge, (a) all Tax Returns required to have been filed by or with respect...
	SECTION 3.16.   Material Contracts.
	(i) all material management contracts and contracts with independent contractors or consultants (or similar arrangements) that are not cancelable without penalty or further payment and without more than 30 days’ notice;
	(ii) all contracts and agreements relating to indebtedness for borrowed money, in each case having an outstanding principal amount in excess of $[AMOUNT];
	(iii) all material contracts and agreements that limit or purport to limit the ability of the Company or any Subsidiary to compete in any line of business or with any Person or in any geographic area or during any period of time;
	(iv) all contracts and agreements with any Governmental Authority involving total annual payments in excess of $[AMOUNT];
	(v) all Company IP Agreements;
	(vi) [Additional categories of contracts;] and
	(vii) all material contracts and agreements between or among the Company or any Subsidiary, on the one hand, and the Seller or any Affiliate of the Seller, on the other hand.
	(b) Except as disclosed in Section 3.16(b) of the Disclosure Schedule, each Material Contract (i) is valid and binding on the Company or a Subsidiary, as the case may be, and, to the Knowledge of the Seller, the counterparties thereto, and is in full ...

	SECTION 3.17.   Brokers.  Except for [NAME], no broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission in connection with the Transactions based upon arrangements made by or on behalf of the Seller.  The ...
	SECTION 3.18.   Disclaimer of the Seller.  (A) EXCEPT AS SET FORTH IN THIS ARTICLE III, NONE OF THE SELLER, ITS AFFILIATES OR ANY OF THEIR RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES OR REPRESENTATIVES MAKE OR HAVE MADE ANY OTHER REPRESENTATION OR WARRA...

	Article IV   representations and warranties of the BUYER
	SECTION 4.01.   Organization and Authority of the Buyer.  The Buyer is a corporation duly organized, validly existing and in good standing under the laws of the jurisdiction of its incorporation and has all necessary corporate power and authority to e...
	SECTION 4.02.   No Conflict.  Assuming compliance with the premerger notification and waiting period requirements of the HSR Act and the making and obtaining of all filings, notifications, consents, approvals, authorizations and other actions referred...
	SECTION 4.03.   Governmental Consents and Approvals.  The execution, delivery and performance by the Buyer of this Agreement and each Ancillary Agreement to which the Buyer is a party do not and will not require any consent, approval, authorization or...
	SECTION 4.04.   Investment Purpose.  The Buyer is acquiring the Shares solely for the purpose of investment and not with a view to, or for offer or sale in connection with, any distribution thereof other than in compliance with all applicable laws, in...
	SECTION 4.05.   Financing.  The Buyer has sufficient immediately available funds to pay, in cash, the Purchase Price and all other amounts payable pursuant to this Agreement and the Ancillary Agreements or otherwise necessary to consummate all the Tra...
	SECTION 4.06.   Litigation.  As of the date hereof, no Action by or against the Buyer is pending or, to the best knowledge of the Buyer, threatened, which could affect the legality, validity or enforceability of this Agreement, any Ancillary Agreement...
	SECTION 4.07.   Brokers.  Except for [NAME], no broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission in connection with the Transactions based upon arrangements made by or on behalf of the Buyer.  The B...
	SECTION 4.08.   Independent Investigation; Seller’s Representations.  The Buyer has conducted its own independent investigation, review and analysis of the business, operations, assets, liabilities, results of operations, financial condition, software...

	Article V   additional agreements
	SECTION 5.01.   Conduct of Business Prior to the Closing.  The Seller covenants and agrees that, except as described in Section 5.01 of the Disclosure Schedule, between the date hereof and the Closing, the Seller shall cause the Company and each Subsi...
	(a) (i) issue or sell any capital stock, notes, bonds or other securities of the Company or any Subsidiary (or any option, warrant or other right to acquire the same), (ii) redeem any of the capital stock of the Company or any Subsidiary, or (iii) dec...
	(b) incur any indebtedness for borrowed money in excess of $[AMOUNT] individually or $[AMOUNT] in the aggregate;
	(c) amend or restate the certificate of incorporation or bylaws (or similar organizational documents) of the Company or any Subsidiary;
	(d) grant or announce any increase in the salaries, bonuses or other benefits payable by the Company or any Subsidiary to any of the employees of the Company or any Subsidiary, other than as required by Law, pursuant to any plans, programs or agreemen...
	(e) change any method of accounting or accounting practice or policy used by the Company or any Subsidiary, other than such changes required by GAAP; or
	(f) fail to exercise any rights of renewal with respect to any material Leased Real Property that by its terms would otherwise expire;
	(g) settle or compromise any material claims of the Company or any Subsidiary; or
	(h) agree to take any of the actions specified in Sections 5.01(a)-(g), except as contemplated by this Agreement and the Ancillary Agreements.
	SECTION 5.02.   Access to Information.

	(b) In order to facilitate the resolution of any claims made against or incurred by the Seller relating to the Business, for a period of seven years after the Closing or, if shorter, the applicable period specified in the Buyer’s document retention po...
	(c) In order to facilitate the resolution of any claims made against or incurred by the Buyer, the Company or any Subsidiary relating to the Business, for a period of seven years after the Closing or, if shorter, the applicable period specified in the...
	SECTION 5.03.   Confidentiality.

	(b) Nothing provided to the Buyer pursuant to Section 5.02(a) shall in any way amend or diminish the Buyer’s obligations under the Confidentiality Agreement.  The Buyer acknowledges and agrees that any [Confidential Information] provided to the Buyer ...
	(c) Notwithstanding anything herein to the contrary, each Party (and its representatives, agents and employees) may consult any tax advisor regarding the tax treatment and tax structure of the transactions contemplated hereby, and may disclose to any ...
	SECTION 5.04.   Regulatory and Other Authorizations; Notices and Consents.

	(b) Without limiting the generality of the Buyer’s undertaking pursuant to Section 5.04(a), the Buyer agrees to use its [reasonable] best efforts and to take any and all steps necessary to avoid or eliminate each and every impediment under any antitru...
	(c) Each Party shall promptly notify the other Party of any communication it or any of its Affiliates receives from any Governmental Authority relating to the matters that are the subject of this Agreement and permit the other Party to review in advan...
	SECTION 5.05.   Retained Names and Marks.

	(b) The Buyer shall, as soon as practicable after the Closing, but in no event later than 10 Business Days thereafter, cause the Company and each Subsidiary, as applicable, to file amended articles of incorporation with the appropriate authorities cha...
	(c) The Company and its Subsidiaries shall, for a period of 45 Business Days after the date of the Closing, be entitled to use all of the Company and its Subsidiaries’ existing stocks of signs, letterheads, advertisements and promotional materials, In...
	(d) Except as expressly provided in this Agreement, no other right to use the Retained Names and Marks is granted by the Seller to the Buyer or the Company and its Subsidiaries, whether by implication or otherwise, and nothing hereunder permits the Bu...

	SECTION 5.06.   Notifications[; Update of Disclosure Schedule].  Until the Closing, each Party shall promptly notify the other Party in writing of any fact, change, condition, circumstance or occurrence or nonoccurrence of any event of which it is awa...
	SECTION 5.07.   Transition Services.  Following the Closing, the Seller shall provide, or cause to be provided, to the Business certain services that are currently provided by the Seller and its Affiliates to the Business, all as more fully set forth ...
	SECTION 5.08.   Further Action.  The Parties shall use all reasonable efforts to take, or cause to be taken, all appropriate action, to do or cause to be done all things necessary, proper or advisable under applicable Law, and to execute and deliver s...

	Article VI   employee matters
	SECTION 6.01.   Offer of Employment.  As of the Closing, the Buyer shall offer employment on substantially the same terms and conditions as in effect prior to the Closing to each of the then-current employees of the Seller listed on Exhibit 6.01.  As ...
	SECTION 6.02.   Employee Benefits.  As of the Closing, each Transferred Employee and each employee of the Company and any Subsidiary shall cease to be covered under the Plans.  As of the Closing, [the Transferred Employees and] the employees of the Co...

	Article VII   TAX MATTERS
	SECTION 7.01.   Tax Indemnities.
	(b) In the case of Taxes that are payable with respect to a Straddle Period, the portion of any such Tax that is allocable to the portion of the taxable period ending on the date of the Closing shall be:
	(i) in the case of Taxes that are either (x) based upon or related to income or receipts or (y) imposed in connection with any sale or other transfer or assignment of property (real or personal, tangible or intangible) (other than conveyances pursuant...
	(ii) in the case of Taxes imposed on a periodic basis with respect to the assets of the Company or any Subsidiary, or otherwise measured by the level of any item, deemed to be the amount of such Taxes for the entire Straddle Period (after giving effec...

	(c) Payment by the indemnifying Party of any amount due under this Section 7.01 shall be made within 10 days following written notice by the indemnified party that payment of such amounts to the appropriate taxing authority is due, provided that the B...
	SECTION 7.02.   Tax Refunds and Tax Benefits.

	(b) Any available amount otherwise payable by the Seller under Section 7.01 shall be reduced by any Tax benefit available to the Buyer, its Affiliates, the Company or any Subsidiary arising in connection with any underlying adjustment resulting in the...
	SECTION 7.03.   Contests.

	(b) In the case of a Tax audit or administrative or judicial proceeding (a “Contest”) that relates to taxable periods ending on or before the date of the Closing, the Seller shall have the sole right, at its expense, to control the conduct of such Con...
	(c) With respect to Straddle Periods, the Seller may elect to direct and control, through counsel of its own choosing, any Contest involving any asserted Tax liability with respect to which indemnity may be sought from the Seller pursuant to Section 7...
	(d) The Buyer and the Seller agree to cooperate, and the Buyer agrees to cause the Company and the Subsidiaries to cooperate, in the defense against or compromise of any claim in any Contest.
	SECTION 7.04.   Preparation of Tax Returns.

	(b) The Buyer shall prepare and file (or cause the Company and the Subsidiaries to prepare and file) all Tax Returns that relate to the Company or any Subsidiary for taxable periods ending after the date of the Closing (including Straddle Periods); it...
	SECTION 7.05.   Tax Cooperation and Exchange of Information.  The Seller and the Buyer shall provide each other with such cooperation and information as either of them reasonably may request of the other (and the Buyer shall cause the Company and the ...
	SECTION 7.06.   Conveyance Taxes.  The Buyer shall be liable for, shall hold the Seller, the Company, the Subsidiaries and their Affiliates harmless against, and agrees to pay any and all Conveyance Taxes that may be imposed upon, or payable or collec...
	SECTION 7.07.   Tax Covenants.
	(b) Neither the Buyer nor any Affiliate of the Buyer shall amend, refile or otherwise modify, or cause or permit the Company or any Subsidiary to amend, refile or otherwise modify, any Tax election or Tax Return with respect to any taxable period (or ...
	SECTION 7.08.   Miscellaneous.

	(b) This Article VII shall be the sole provision governing indemnities for Taxes under this Agreement.
	(c) For purposes of this Article VII, all references to the Buyer, the Seller, Affiliates, the Company and any Subsidiary include successors.
	(d) Notwithstanding any provision in this Agreement to the contrary, the covenants and agreements of the Parties contained in this Article VII shall survive the Closing and shall remain in full force until the expiration of the applicable statutes of ...
	(e) Any Tax sharing agreement or arrangement between the Seller or any of its Affiliates (other than the Company and the Subsidiaries), on the one hand, and any of the Company and the Subsidiaries, on the other hand, shall have been terminated, and al...
	(f) Payments by the Seller under this Article VII shall be limited to the amount of any liability or damage that remains after deducting therefrom any indemnity, contribution or other similar payment recoverable by the Buyer, the Company or any of the...

	SECTION 7.09.   Section 338(h)(10) Election.  In connection with the sale of the Shares contemplated hereby, at the election of the Buyer, the Parties shall cause an express election pursuant to Section 338(h)(10) of the Code to be made for the Compan...

	Article VIII   CONDITIONS TO CLOSING
	SECTION 8.01.   Conditions to Obligations of the Seller.  The obligations of the Seller to consummate the Transactions shall be subject to the fulfillment or written waiver, at or prior to the Closing, of each of the following conditions:
	(a) Representations, Warranties and Covenants.  (i) the representations and warranties of the Buyer contained in this Agreement (A) that are not qualified as to “materiality” shall be true and correct in all material respects as of the Closing and (B)...
	(b) Governmental Approvals.  Any waiting period (and any extension thereof) under the HSR Act [and the Exon-Florio Provision, including the initial 30-day period specified in the Exon-Florio Provision,] [the ICA] [the Competition Act] [the EU Merger R...
	(c) No Order.  No Governmental Authority shall have enacted, issued, promulgated, enforced or entered any Law or Governmental Order (whether temporary, preliminary or permanent) that has the effect of making the Transactions illegal or otherwise restr...
	(d) Third Party Consents.  The Buyer and the Seller shall have received the third Party consents and estoppel certificates set forth in Section 8.01(d) of the Disclosure Schedule.

	SECTION 8.02.   Conditions to Obligations of the Buyer.  The obligations of the Buyer to consummate the Transactions shall be subject to the fulfillment or written waiver, at or prior to the Closing, of each of the following conditions:
	(a) Representations, Warranties and Covenants.  (i) The representations and warranties of the Seller contained in this Agreement (A) that are not qualified as to “materiality” or “Material Adverse Effect” shall be true and correct in all material resp...
	(b) Governmental Approvals.  Any waiting period (and any extension thereof) under the HSR Act [and the Exon-Florio Provision, including the initial 30-day period specified in the Exon-Florio Provision,] [the ICA] [the Competition Act] [the EU Merger R...
	(c) No Order.  No Governmental Authority shall have enacted, issued, promulgated, enforced or entered any Law or Governmental Order (whether temporary, preliminary or permanent) that has the effect of making the Transactions illegal or otherwise restr...
	(d) Third Party Consents.  The Buyer and the Seller shall have received the third Party consents and estoppel certificates set forth in Section 8.02(d) of the Disclosure Schedule.


	Article IX   INDEMNIFICATION
	SECTION 9.01.   Survival of Representations and Warranties.  The representations and warranties of the Parties contained in this Agreement shall survive the Closing for a period of [NUMBER] months after the Closing; provided, however, that the represe...
	SECTION 9.02.   Indemnification by the Seller.  The Buyer and its Affiliates, officers, directors, employees, agents, successors and assigns (each, a “Buyer Indemnified Party”) shall be indemnified and held harmless by the Seller for and against all l...
	SECTION 9.03.   Indemnification by the Buyer.  The Seller and its Affiliates, officers, directors, employees, agents, successors and assigns (each, a “Seller Indemnified Party”) shall be indemnified and held harmless by the Buyer for and against any a...
	SECTION 9.04.   Limits on Indemnification.
	(b) Notwithstanding anything to the contrary contained in this Agreement:  (i) an Indemnifying Party shall not be liable for any claim for indemnification pursuant to Section 9.02 or Section 9.03, unless and until the aggregate amount of indemnifiable...
	(c) For all purposes of this Article IX, “Losses” shall be net of (i) any insurance or other recoveries payable to the Indemnified Party or its Affiliates in connection with the facts giving rise to the right of indemnification and (ii) any Tax benefi...
	SECTION 9.05.   Notice of Loss; Third Party Claims.

	(b) If an Indemnified Party shall receive notice of any Action, audit, claim, demand or assessment (each, a “Third Party Claim”) against it which may give rise to a claim for Loss under this Article IX, within 30 days of the receipt of such notice, th...
	SECTION 9.06.   Remedies.

	(b) The Buyer acknowledges and agrees that its sole and exclusive remedy against the Seller for any Environmental Liability or any environmental, health or safety matter, including natural resources, related in any way to this Agreement or the transac...

	SECTION 9.07.   Tax Matters.  Anything in this Article IX to the contrary notwithstanding, the rights and obligations of the Parties with respect to indemnification for any all Tax matters shall be solely governed by Article VII and shall not be subje...

	Article X   TERMINATION, AMENDMENT AND WAIVER
	SECTION 10.01.   Termination.  This Agreement may be terminated at any time prior to the Closing:
	(a) by either the Seller or the Buyer if the Closing shall not have occurred by __________, 201_; provided, however, that the right to terminate this Agreement under this Section 10.01(a) shall not be available to any Party whose failure to fulfill an...
	(b) by either the Buyer or the Seller if any Governmental Order restraining, enjoining or otherwise prohibiting the Transactions shall have become final and nonappealable;
	(c) by the Buyer if (a) a supplement or amendment of any section of the Disclosure Schedule made by the Seller pursuant to Section 5.06 materially and adversely affects the benefits to be obtained by the Buyer under this Agreement and (b) any breach o...
	(d) by the Seller if the Buyer shall have breached any of its representations, warranties, covenants or agreements contained in this Agreement which would give rise to the failure of a condition set forth in Article VIII, which breach cannot be or has...
	(e) by the Buyer if the Seller shall have breached any of its representations, warranties, covenants or agreements contained in this Agreement which would give rise to the failure of a condition set forth in Article VIII, which breach cannot be or has...
	(f) by the mutual written consent of the Seller and the Buyer.

	SECTION 10.02.   Effect of Termination.  In the event of termination of this Agreement as provided in Section 10.01, this Agreement shall forthwith become void and there shall be no liability on the part of either Party except (a) as set forth in Sect...

	Article XI   GENERAL PROVISIONS
	SECTION 11.01.   Expenses.  Except as otherwise specified in this Agreement, all costs and expenses, including, fees and disbursements of counsel, financial advisors and accountants, incurred in connection with this Agreement and the Transactions shal...
	SECTION 11.02.   Notices.  All notices, requests, claims, demands and other communications hereunder shall be in writing and shall be given or made (and shall be deemed to have been duly given or made upon receipt) by delivery in person, by an interna...
	(a) if to the Seller:
	(b) if to the Buyer:

	SECTION 11.03.   Public Announcements.  Neither Party shall make, or cause to be made, any press release or public announcement in respect of this Agreement or the Transactions or otherwise communicate with any news media without the prior written con...
	SECTION 11.04.   Severability.  If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any Law or public policy, all other terms and provisions of this Agreement shall nevertheless remain in full force a...
	SECTION 11.05.   Entire Agreement.  This Agreement, the Ancillary Agreements and the Confidentiality Agreement constitute the entire agreement of the Parties with respect to the subject matter hereof and thereof and supersede all prior agreements and ...
	SECTION 11.06.   Assignment.  This Agreement may not be assigned by operation of law or otherwise without the express written consent of the Seller and the Buyer (which consent may be granted or withheld in the sole discretion of the Seller or the Buy...
	SECTION 11.07.   Amendment.  This Agreement may not be amended or modified except (a) by an instrument in writing signed by, or on behalf of, the Seller and the Buyer or (b) by a waiver in accordance with Section 11.08.
	SECTION 11.08.   Waiver.  Either Party may (a) extend the time for the performance of any of the obligations or other acts of the other Party, (b) waive any inaccuracies in the representations and warranties of the other Party contained herein or in a...
	SECTION 11.09.   No Third Party Beneficiaries.  This Agreement shall be binding upon and inure solely to the benefit of the Parties and their respective successors and permitted assigns and nothing herein, express or implied (including the provisions ...
	SECTION 11.10.   Currency.  Unless otherwise specified in this Agreement, all references to currency, monetary values and dollars set forth herein shall mean United States (U.S.) dollars and all payments hereunder shall be made in United States dollars.
	SECTION 11.11.   Governing Law.  This Agreement and all claims and disputes arising hereunder or related to this Agreement, the Transactions or the conduct of any Person in connection therewith shall be governed, construed and enforced in accordance w...
	SECTION 11.12.   Waiver of Jury Trial.  EACH OF the Parties hereby waiveS to the fullest extent permitted by applicable law any right it may have to a trial by jury with respect to any litigation directly or indirectly arising out of, under or in conn...
	SECTION 11.13.   Counterparts.  This Agreement may be executed and delivered (including by facsimile transmission) in one or more counterparts, and by the different Parties in separate counterparts, each of which when executed shall be deemed to be an...




