


ARTICLE 1 DEFINITIONS AND CONSTRUCTION .......cccooiiiiiiiiiiiiiiiiiicniceecescee s 1

Section 1.1 DEfINItIONS ..ot 1
Section 1.2 Additional Defined TeIMS.......ccoivvviiiiiieeeiieeeeieeeeeeeeeeeeeee e e e 18
Section 1.3 CONSIIUCTION ..eeeieiiiiieiie ettt ettt e e e e e et eeeessesnaaeeeeeessssnraeneeeeaeas 20
ARTICLE 2 THE MERGER ......ooiiiiiioeeeeee e eeeeeereeeeeeeeeessrneeeeesseessee st 21

Section 2.1 THE MEIEET ....viiveeiieiieiiecieesiee e sveeveereesreeseesseesseesenesesesliannpeesseesseesseesseens 21
Section 2.2 Closing; Effective Time and Actions at the Closing.....d.oi............... .21
Section 2.3 Effects of the Merger.........ccoeeeeveeveeneeneeeeeeeeeifionnnt el 24
Section 2.4 Certificate of Incorporation and Bylaws .......... ... A
Section 2.5 DITECLOTS ...ttt

Section 2.6 OFFICETS ettt ettt s Rt et e e e

ARTICLE 3 EFFECT OF MERGER; EXCHANGE PROCEDLU,

Section 3.1 Merger ConSIAEration........c.cccveeverreeereesassaBineesreesseesseesseesesesssessessenstansaeans 24
Section 3.2 Options and Other Rights to Acquire ital Stock.dh............. 26
Section 3.3 Exchange ........cooooveeneene i 27
Section 3.4 Escheat ......oocovvnee i S A ................. 29
Section 3.5 Appraisal Rights...... i i ei et tnesnns e e seveeeeeeeneseneenneens 29
Section 3.6 Working Capital Adjustment ......... VT AR 29
Section 3.7 Earn-Out..........évcceveeneenn N A 31
Section 3.8 Resolution of 101N DISAZIEEMNENLS .....c..eeeeevieieieiieiceeeeiee e 33
Section 3.9 Issuance of Pu . et ens 35
Section 3.10 Withholding...... R et 36

ARTICLE 4 REPRESENT

Section4.1  Organizatiomand GoOa\StandIng . ............ccoovvveveieeiiiiiiiiiieeeeeeeeeeeeeeeee e 38
Section 4.2 LLTEY Lottt 38
Section 4.3 NO CONEIGL. ......... e ettt ettt ee e eeeeeeeeeeaeeeeeeseseeeraeeeeeesaanenns

€CHON 4.14 | COMITACES ..eeutiiieiietietieteet ettt ettt ettt at ettt et e e bt et e st sbe et enbesaeenee e

Section 4 TAX MALETS ..eouviteiiieiiiieeitetete ettt sttt s 50

i Employee Benefit Matters.........ccooeiriiiiiiiiiieeteceeeeeeece et 52

17 Employment and Labor Matters..........ccceevveviierienienieniesiesreeee e sve e 54

Section 4.18 Environmental, Health and Safety Matters ..........c.cccecevveeiieiiecieeeeeee 56
Section 4.19 Compliance with Laws, Judgments and Governmental

AUNOTIZALIONS ...ttt sttt e e seeens 57

Section 4.20 Legal ProCceedings .......ccuveevieriierieriieiieciesieeee e eie et eseeseesseeseeesseesenessnenns 58

Section 4.21 Customers and SUPPLIETS.......c.cecvieruierierierie ettt e 58

Section 4.22 Product Warranty .........c.cooeerieiienieiieiie ettt 59



Section 4.23 Product Liability......cceeruieriiirieiie ettt 59
Section 4.24 TNSUTAIICE ...t e e e e e e e e e e e e e ennnaaaeeeas 59
Section 4.25 Related Party TranSactionsS........c.ccccveeevercveeeieerieesieesieesieesieesseeseeesseessnessnessnenns 60
Section 4.26 INO GUATANEEES ....vvveeeeeeeeeiiiieee e e e eeeciee e e e eeecctre e e e e e eeeeaaaeeeeeeeeeeassreeeeeeeeennnes 60
Section 4.27 Permit Application; Registration Statement...........cceeceeveiniiniieiienieeieeienne 60
Section 4.28 State Law MatterS.....ccoovvviiiiiriieieieiee e eeieeeeeeeeeeeeeneeesesnneee s sl e 61
Section 4.29 Brokers or FINAErsS..........cooovvviviiiiieiiieieeieeeeeeeee e eilfnass e 61
Section 4.30 DiISCIOSUIE ..ot eeereeeeeveee e sifonaat e 61
ARTICLE 5 REPRESENTATIONS AND WARRANTIES OF THE PURCHASER .............&£...0 ... 61

Section 5.1
Section 5.2
Section 5.3
Section 5.4
Section 5.5
Section 5.6
Section 5.7

Organization and Good Standing .............cceeevevvvereeeninns ... ...
Authority and Enforceability..........c.ccccoevieirenennen. ...
NO CONTICE ...ttt e e

Legal Proceedings ..
Adequacy of Funds..........cocvevimveencn i -..63
SEC Documents; Financial Statements..: SRR, SN 63
Compliance with Laws, Judgmentsye
AUthOTIZAtIONS ....eevveeeveeeeee i vanna s eereeesssanaatieeeneeesifinnasteeeerenenennnens 64

Section 5.8 Purchaser Capital Stock ...l AN ... 65
Section 5.9 Permit Application; Régistrati e ; e 66
Section 5.10 State Law Matters......
Section 5.11 Brokers or Finders.........:
Section 5.12 Operations o
ARTICLE 6 COVENANTS ..ot e i e imen i ettt ee st nee e eneeneeseeenean 67
Section 6.1  Access and Investiation b, ......ooc it iieiie e 67
Section 6.2 e Acquired Companies ..........cccceevueeeueenne 67
Section 6.3 ~ Consents.andyFilings; Reasonable Efforts...........cccoooveoeiiniiieniieecee 68
Section 6.4  NOtHICAEON. .- M. Siih ettt 69
Section 6.5 N0 SOICIEAEION. ... 5 iieiiead ettt 69
Section 66 . Confidenti@lify...........oooteiieie e 70
Section 6.7 . MRUDIIC ANNOUNCEINIENLS.........eovieeieieieieiieiertteienie et et sttt ae e 71
Section 6. d Permit Application; Registration Statement.............. 72
Section 6.97 \  Consent Of Stockholders...........coviiiiiiiiiiiiiee e, 73
............................................................. 75
............................................... 75
....................................................................................................... 77
................................................................................... 77
.................................................................................................... 78
Subsequent Monthly Financial Statements ............ccccoeeeeneeneeneenienieneennn 78
Closing Indebtedness. .........coueiiieiieiiiiieeeeeee e 78
Indemnification of Officers and Directors ..........ccccuevcververrincriecieenieerieeniens 78
Employee Benefits .........cccveviiiiiiiiiiiiiie ettt 79
.19 Amendment to Certificate of InCoOrporation ............ccceeveveeeviieereeeecveesneeenne, 80
Section 6.20 FUrther ASSUTANCES ........coouiruieieieeiieiese ettt et 80
Section 6.21 Section 382 StUAY.....ecvvierieiiieieiie ettt 80
Section 6.22 Retention Plan PartiCipants ............ccccceevieereeneenienieniesiesiesee e 81
Section 6.23 Effective Time Holder LiSt........c.ooouiiiieiiiiiiiiieiieieeieteee e 81



ARTICLE 7 CONDITIONS PRECEDENT TO OBLIGATION TO CLOSE ........cccceviviiiiiiiinnn. 81

Section 7.1 Conditions to the Obligation of the Purchaser and the Merger Sub............. 81
Section 7.2 Conditions to the Obligation of the Company..........ccccceceevverrercrencreenieenneens 82
ARTICLE 8 TERMINATION ......cotiiiiietieteieeit ettt e e ste ettt ste et esesseesaesesseensensesssensesesssensesseensenses 83
Section 8.1 Termination EVents ........cccccovciiiiiiiiiiiiniinieneeneeneeneeneeeesfbeii
Section 8.2 Effect of Termination............ccecvevverveneesvesvesnenns k...
Section 8.3 Expenses; Termination FEes..........ccoevvrvvereeneeneeneenepdoennne e,
ARTICLE 9 CERTAIN TAX MATTERS ..ottt ranen i sifinnan e
Section 9.1 Preparation and Filing of Tax Returns and Payment of
Section 9.2 Apportionment and Straddle Period TaXes ..........cceecvevveeeesasnnaBiec e
Section 9.3 Transter TaXe@S......cueeoueerieiierieeieeee st sttt eee s
Section 9.4 Tax Contests......cceeueeverversveenueenne. R g
Section 9.5 Assistance and COOPETALION ...........c.ecvee iassiaBineerreerreeeeeseresrerressesssenstansaeens
Section 9.6 Tax Sharing Agreement ......... . .......esee e eeeeeeeneeenneenosiodhereeeenenn. 88
Section 9.7 [Country] Tax Action....... i o S B i, 89
Section 9.8 Refunds of [Country] Taxt..i............ 5k A............... 89

ARTICLE 10 INDEMNIFICATION....c..oooiiiin S cceeeeafliisl e e 89

Section 10.1 i i e e Holders.......cooovvvveviiiiiiiiiiiiiee, 89
Section 10.2 i 100 by the PUrch@ser. ...............cooovvvviviviiiiiiieeceee e 90
Section 10.3 i M ... e 90
Section 10.4  Survival ............} R e aeeieeeeeeeeeaa————————————————————————————— 94
Section 10.5 itati i LR SRR 95

Section 10.6 i 1070151013 TSRS 97
Section 10.7 i ied Parties other than the

IV 1.eenteeteenteee st et e ettt e e ne s 97

Section 10.8 N0 SetOff da.........o e e 98

ARTICLE 11 GENERAIPROVISIONS ... oottt ettt eetee e e evae e e eereeeesesaeeessnraeaeennes 98

Section 11} IV ettt ettt et sb ettt ettt ettt ettt ettt 98

Section 11. USSR 101

................................................................................................ 102

................................................................................. 102

ENtire AGrEemMENT ......covuviiiiiiiiieeieeieeiee ettt 103

ssignment and Successors; Third Party Rights...........cccoevevievienvenieennen. 103

................................................................................................. 104

Exhibits and Schedules.........c.cccoiririinininiiniiiiieeeeeseee 104

INEEIPIELAtION ....vvieevicerieeiieieeieet et et et re b e eeb e b e b e e b e ereesteesaeessnessnenenas 104

GOVEIMING LAW ...eciiiiiiiieiieiiesiieseeste ettt seeseesseesaeesseesnaessnennnes 104

Specific PErformance ...........occeveeriiiiiiiiiiiee et 104

Jurisdiction and Service of ProCess........cccvuveriiiiiieeciie et 104

Section 11.13 Waiver of JUIY TTial ....ccuviiiiiiiiiieiecieee et 105

Section 11.14 EXPONSES ...ttt ettt 105

Section 11.15 COUNLETPAITS ..vveenvireerieeiieeeteeeteeeieeesereeereeeteeessseessseeessseessseessseeasseessseennns 105

Section 11.16 CONTTICE WaAIVET ...vviiiviiiieciieciie e cteere et eveereeteesteesteestaessaessaesssesssessseesses 105



Schedule 1 Individuals Signing Employment Agreements
Schedule I1 Closing Net Working Capital

Schedule I Releasors

Schedule IV Merger Consideration Spreadsheet

Schedule V Directors

Schedule VI Earn-Out Matters

Schedule VII  Prospective Earn-Out Counterparties

Exhibit A Form of Release

Exhibit B Form of Escrow Agreement

Exhibit C Form of Transmittal Letter

Exhibit D Form of Investor Confidentiality Agreement
Exhibit E Form of Charter Amendment

N
N



AGREEMENT AND PLAN OF MERGER

This Agreement and Plan of Merger (this “Agreement”) is made as of [Date] by and among
[Buyer], an [State] corporation (the “Purchaser”), [Buyer’s Subsidiary], a Delaware corporation and a
wholly-owned subsidiary of the Purchaser (the “Merger Sub”), [Target / Seller], a Delaware corporation
(the “Company”), and [Stockholder Representative], a [State] limited liability companyg,solely in its
capacity as the representative of and agent for and on behalf of the Effective Time Ho the “Holder
Representative” and, together with the Purchaser, Merger Sub and the Company, th rties””). Except
as otherwise set forth herein, capitalized terms used herein have the meanings set f

PRELIMINARY STATEMENTS

A. The respective boards of directors of the Purchaser, the Merger Su
have deemed it advisable and in the best interests of their respective corporations and
the Purchaser, Merger Sub and the Company consummate
transactions contemplated by this Agreement.

B. The respective boards of directors of the

Agreements”), with the Company providi
under specified circumstances a portion,

ith the Company or the Purchaser (the
e effective from and after the Closing.

ARTICLE 1
DEFINITIONS AND CONSTRUCTION

s Receivable” means (a) all trade accounts receivable and other rights to payment from
customers of any Acquired Company and the full benefit of all security for such accounts or rights to
payment, including all trade accounts receivable representing amounts receivable in respect of goods
shipped, products sold or services rendered to customers of any Acquired Company, (b) all other accounts
or notes receivable of any Acquired Company and the full benefit of all security for such accounts or
notes and (c) any claim, remedy or other right related to any of the foregoing.



“Acquired Companies” means, collectively, the Company and its Subsidiaries.

“Acquisition Proposal” means any unsolicited bona fide written offer, proposal, inquiry or
indication of interest (other than an offer, proposal, inquiry or indication of interest by Purchaser or any of
its Affiliates) contemplating or otherwise relating to any Acquisition Transaction.

“Acquisition Transaction” means (other than the transaction contemplated by thi

(a) any merger, consolidation, other business combination or simila
any of the Acquired Companies, pursuant to which a Person or “group” (as de
and the rules promulgated thereunder) of Persons would acquire 20% or more 0
Company;

or dispositions (including by way of share
have signed Voting Agreements (other tha
of the voting power of the Company in the a
Person: (i) if such Person is an individual (x)

Person’s immediate family, or to a
Person’s immediate family, or (y) upon the
death of such Person; (ii) if s
or member of such Person; or corporation, to an affiliated entity that controls, is

controlled by or is under common i son); or

(e)

“Affiliate” a specified Person, a Person that directly, or indirectly through
one or more interme , 1s.controlled by or is under common control with the specified
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s’ definition, the term “control” (including the terms “controlling,” “controlled

erwise. For purposes of clarification, neither [Company 2] nor any of its
shall be deemed for purposes hereof or for purposes related hereto to be an
cquired Companies.

iquidation Preference” means the sum of (a) the aggregate number of outstanding
shares Preferred Stock multiplied by ${Amount], and (b) the aggregate number of outstanding
shares of Series [N] Preferred Stock multiplied by ${Amount],.

“Aggregate Percentage Interest” for each Effective Time Holder means such amount (expressed
as a percentage) attributable to the Effective Time Holder, which amount shall be determined as follows:
with respect to any Effective Time Holder on any determination date, an amount equal to the quotient
obtained by dividing (i) the aggregate value of the Merger Consideration received by such holder, or to




which such holder is entitled, on or prior to such date by (ii) the aggregate value of Merger Consideration
received by all Effective Time Holders, or to which all or any Effective Time Holders are entitled, on or
prior to such date, in each case with the value of any Purchaser Shares constituting part of such Merger
Consideration being based on the Allocation Price (by way of example, the Aggregate Percentage Interest
of each Effective Time Holder, based on the stated assumptions described therein, is set forth in the
Merger Consideration Spreadsheet attached hereto as Schedule IV).

Consideration

“Allocation Price” means, for purposes of determining the distribution of
consisting of Purchaser Shares among the Effective Time Holders, the per-sh
Shares determined based on the average of the closing price per share of th
NASDAQ Global Select Market (or such other exchange on which the Purchase
for the 30-day period ending three days immediately preceding the Closing.

“Ancillary Agreements” means, collectively, the Employment Agreemen
Agreement, the Exchange Agent Agreement, the Releases and the Voti

“Assumed Taxes” means (a) all Taxes of the Acquired Comp i inning after
the Closing Date (including the Post-Closing Straddle Peri i i , and (b) all
Taxes of the Acquired Compames up to the amou % i culation of the

“Business Day” means any day other tha
institutions in New York, New York are ge

“Calculation Statement” means t aents delivered immediately after each
Qualifying Royalty Revenue Period and the i king Capital Statement.

“Capital Gains Taxe similar Taxes, including [Country] Taxes,
imposed under (or required aws of any country other than the United
States on any deemed or actual ontrol of any asset located in, or having a situs in or
nexus to (or deemed to be located i i
the consummation

any and all claims, demands and causes of action of every nature whatsoever,
ed, known or unknown, matured or unmatured, fixed or contingent.

“Closing Cash Allocation” means (a) the Closing Cash Consideration divided by (b) the Closing
Consideration Value.

“Closing Cash Consideration” means $[{Amount] in cash, as adjusted pursuant to Section 3.6(b).




“Closing Cash Option Spread” means the aggregate amount payable to all holders of Vested
Options that are outstanding immediately prior to the Effective Time pursuant to Section 3.2(a)(i).

“Closing Consideration Value” means the Closing Cash Consideration plus the Closing Stock
Value.

the accounts payable, other payables and accrued liabilities and 45% of the consolidat
deferred revenue of the Acquired Companies at the Effective Time, in each case

by (b) the Closing Consideration Value.

“Closing Stock Consideration” means [No. @
hereof for any stock splits, stock dividends, ree
Shares occurring prior to the Closing).

“Closing Stock Value” means
Consideration by (b) the Allocation Price.

>d by multiplying (a) the Closing Stock

“Code” means the Internal Revenue C

“Common_Stock” k, par value $[Amount] per share, of the

Company.

1 number of shares of Preferred Stock (on an as
Stock, and aggregate shares of Common Stock underlying
iately prior to the Effective Time.

“Common
converted to Co
Vested Options, i

and any employee, consultant or independent contractor. Notwithstanding the foregoing, “Employment
Agreement” shall not include any obligation incurred in the Ordinary Course to reimburse employee
expenses or any agreement that by its terms may be terminated upon sixty (60) days notice or less and
without cost to the Acquired Company or the Purchaser in excess of $[dollar amount].



“Company Material Adverse Effect” means a Material Adverse Effect on the Acquired
Companies, taken as a whole.

“Company Plan” means any employee benefit plan, program or arrangement, including any
“employee welfare benefit plan” (as defined in Section 3(1) of ERISA), any Pension Plan, any Title IV
Plan, any Multiemployer Plan and any other written or oral plan, policy, Contract or arrangement of any

not include any Company Employment Agreement.
“Consent” means any approval, consent, rati

“Continuing Employees” means any ind
Affiliates (including the Acquired Compani€s)i

r the Effective Time.

icense, binding commitment, warranty,
whether written or oral.

“Contract” means any contract,
guaranty, mortgage, note, bond, option, warr.

“[Country] Taxes”
under the Laws of [Country]
the deemed or actual transfer
Merger.

d penalties, if any, on such Taxes arising
ed by a Governmental Authority regarding

ice applicable to such series.

ement Date” means the first calendar day of the first full calendar month
g Closing Date.

ion” means such cash in U.S. dollars due to be paid, or such Purchaser
|, by'the Purchaser to the Exchange Agent or the Surviving Corporation, as the case
of and further distribution to the Effective Time Holders pursuant to Section 3.7.

“Encumbrance” means any charge, claim, mortgage, servitude, easement, right of way,
community or other marital property interest, covenant, equitable interest, license, lease or other
possessory interest, lien, option, pledge, hypothecation, security interest, preference, priority, right of first
refusal, condition, limitation or restriction of any kind or nature whatsoever (whether absolute or
contingent).




“Environmental Law” means any Law relating to the environment, natural resources, pollutants,
contaminants, wastes, chemicals or public health and safety, including any Law pertaining to (a)
treatment, storage, disposal, generation and transportation of Hazardous Material, (b) air, water and noise
pollution, (¢) groundwater or soil contamination, (d) the release or threatened release into the environment
of Hazardous Material, or (e) manufacture, processing, use, distribution, treatment, storage, disposal,
transportation or handling of Hazardous Material.

percentage) attributable to such Effective Time &
Interest of each Effective Time Holder, based on t

the Merger Consideration Spreadsheet att le IV), which amount shall be the sum
of:

(a) dividing (i) the product obtained by
multiplying (A) the Retention Plan Target Esc individual’s Retention Plan Interest

dividing (A) the difference betwe btained by multiplying (I) [Number] by (II) the

in Escrow Value by (B) by the product obtained by
ion Price, by (ii) the quotient obtained by dividing (A) the
aggregate amount
to the Effective Ti a, Stock Equivalents.

“GAAP” means generally accepted accounting principles for financial reporting in the United
States as in effect from time to time applied consistently throughout the periods involved.

“Governing Document” means, with respect to a particular Person that is not a natural person,
such Person’s certificate of incorporation, articles of incorporation, certificate of formation, certificate of




registration, articles of association, bylaws, constitution, operating agreement, partnership agreement,
company agreement, trust agreement or other similar organizational documents adopted, filed or
registered in connection with the creation, formation, organization or governance of such Person, each as
amended or restated at any time prior to the date of determination.

“Governmental Authority” means any (a) nation, region, state, county, city, town,
or other jurisdiction, (b) federal, state, local, municipal, foreign or other government, or
or quasi-governmental authority of any nature (including any governmental agency
or other entity and any court or other tribunal).

“Governmental Authorization” means any Consent, license, franc
clearance or registration issued, granted, given or otherwise made available by or
any Governmental Authority or pursuant to any Law.

Person for the deferred purchase price of p i excluding trade payables or accrued
expenses payable in the Ordi i ss created or arising under any conditional
sale or other title retention a i acquired by such Person (even though the
rights and remedies of the sell h agreement in the event of default are limited to

s of such Person as lessee under leases that have

debtedness of Persons (other than any Acquired Company) referred to in
reof guaranteed, directly or indirectly, in any manner by such Person, or in
indirectly by such Person through an agreement (i) to pay or purchase such
or supply funds for the payment or purchase of such indebtedness, (ii) to
(as'lessee or lessor) property, or to purchase or sell services, primarily for the
¢ debtor to make payment of such indebtedness or to assure the holder of such

ered) or (iv) otherwise to assure a creditor against loss, and (i) all indebtedness referred
to in clauses (a) through (g) above secured by (or for which the holder of such indebtedness has an
existing right, contingent or otherwise, to be secured by) any Encumbrance on property (including
accounts and contract rights) owned by such Person, even though such Person has not assumed or become
liable for the payment of such indebtedness.



“Intellectual Property” means all of the following anywhere in the world and all legal rights, title
or interest in, under or in respect of the following arising under Law, whether or not filed, perfected,
registered or recorded and whether now or later existing, filed, issued or acquired, including all renewals:
(a) all Patent Rights; (b) all copyrights, copyright registrations and copyright applications, copyrightable
works, and all other corresponding rights (except any moral rights or other rights incapable of being
assigned to Company); (c) all mask works, mask work registrations and mask work appli

distributor, reseller and supplier lists and information, and other proprietary inform
all Software; (g) all databases and data collections; (h) all other proprietary rights; an
tangible embodiments of any of the foregoing (in whatever form or medium).

“Inventory” means inventory of panies, wherever located, including all
finished goods, work in process, catalysts, i parts, supply and packaging materials and

all other materials and supplies used or held i ion of finished goods.

“IRS” means the Int i extent relevant, the Department of

“Judgment” means any 1 ment, decree, ruling, assessment, stipulation, writ,
y Governmental Authority or arbitrator.

he actual knowledge of any executive officer of that Person or an
after reasonable investigation. The Company will be considered to have
atter if any Acquired Company has Knowledge of the fact or matter. The
d to have “Knowledge” of a fact or matter if the Purchaser or any of its
cquired Companies) has Knowledge of the fact or matter. For purposes of
¢ investigation” does not require any Person to conduct any formal analysis or
eedom to operate analysis, and does not require any Person to review with any
identified in clauses (b) or (c) the representations and warranties set forth in this

“Law” means any federal, state, local, municipal, foreign, international, multinational, or other
constitution, law, statute, treaty, rule, regulation, ordinance, code, binding case law or principle of
common law issued, enacted, adopted, promulgated, implemented or otherwise put into effect by or under
the authority of any Governmental Authority.



“Liability” means liabilities, debts or other obligations of any nature, whether known or
unknown, absolute, accrued, contingent, liquidated, unliquidated or otherwise, and whether or not
required to be reflected on a balance sheet prepared in accordance with GAAP, including those arising
under any Law, Judgment, Proceeding or Contract.

“Loss” means any loss, damage, fine, penalty, expense (including reasonable attommeys’ or other
professional fees and expenses and court costs), injury, liability, or other cost or expen ether or not
involving the Claim of another Person, but excluding unforeseeable, speculative, ex ry and punitive

recovered by any third parties against a Purchaser Indemnified Party or a Com
the case may be).

and applications, including any intent to use applications and su
renewals or extensions, all other indicia of commercial so
transliterations of any of the foregoing, and all goodwill arising
of the foregoing.

“Material Adverse Effect” means any even : 1 er matter that has,
or would reasonably be expected to have, eithe
changes, circumstances, effects or other matters, ]
adverse effect on the business, assets, liabi g s, operations or financial condition of a
Person and its Subsidiaries, taken as a w i wever, that a Material Adverse Effect shall
exclude any event, change, circumstance, e esulting or arising from (i) any change in
general economic conditions in the industri i h such Person operates or the U.S. or
global economy as a whole; (ii i i i litical eonditions, including any engagement in
hostilities, whether or not p i
any military or terrorist attac

anges in Law, GAAP, or the interpretation
pliers or customers (including customer orders or
dency of this Agreement or the transactions

ed to be taken by the Acquired Companies, or the omission of any action by
at is specifically prohibited, by the terms of this Agreement; or (viii) any
es (except, with respect to clauses (i) through (iv) and (viii), to the extent that
umstance, effect or other matter, alone or in combination, materially
cts 'the business, assets, liabilities, operating results, operations or financial
n as compared to other similarly situated Persons in the industries in which such
Person operates).

Consideration” means: (a) the Closing Cash Consideration plus (b) the Stock Merger
Consideration plus (c) any Final Working Capital Payment Amount, if applicable, minus (d) any Final
Net Working Capital Shortfall Reimbursement Amount, if applicable, plus (¢) any Earn-Out
Consideration; provided that [No. of Shares] Purchaser Shares of the Stock Merger Consideration will be
deposited into escrow pursuant to Section 2.2(c).




“Non-Dissenting Stockholder” means each Stockholder that does not perfect such Stockholder’s
appraisal rights under the DGCL and is otherwise entitled to receive Merger Consideration pursuant to
Section 3.1.

“Occupational Safety and Health Law” means any Law designed to provide safe and healthful
working conditions and to reduce occupational safety and health hazards, and any governmental program
promulgated by any Governmental Authority and designed to provide safe and
conditions.

99 <¢

available or made accessible (whether as “freeware,” “shareware” or otherwis

(e.g., PERL), the Mozilla Public License, the i Community Source
License (SCSL), the Sun Industry Source License §

“Options” means all outstanding > shares of Common Stock, whether or not
exercisable and whether or not vested and . under the Stock Option Plan.

, an action taken by such Person if such
action is taken in the ordina i i istent with the past practices of such Person.

“Outstanding Company m of (a) the number of shares of Common Stock,
le upon conversion of the Preferred Stock, in each

otherwise) and all related reissues, reexaminations, divisions, renewals,
ptinuations and continuations in part, and all foreign and international

Share Contingent Price” means the sum of the maximum potential dollar amount
are of Common Stock that could become payable in respect of: (a) the Per Share
mount, (b) the Per Share Earn-Out Stock Amount, (c) the Per Share Escrow Amount, (d)
the Per Share Representative Fund Amount, and (e) the Per Share Working Capital Payment Amount.
For purposes of determining the maximum potential Per Share Earn-Out Cash Amount and the maximum
potential Per Share Earn-Out Stock Amount pursuant to the foregoing provision, the maximum potential
Earn-Out Consideration shall be deemed to be ${Amount].
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“Per Common Share Maximum Conversion Price” means the sum of the maximum potential
dollar amount applicable to each share of Common Stock that could become payable in respect of: (a) the
Per Share Residual Cash Amount, (b) the Per Share Residual Stock Amount, (c) the Per Share Earn-Out
Cash Amount, (d) the Per Share Earn-Out Stock Amount, (¢) the Per Share Escrow Amount, (f) the Per
Share Representative Fund Amount, and (g) the Per Share Working Capital Payment Amount. For
purposes of determining the maximum potential Per Share Earn-Out Cash Amount and ghe maximum
potential Per Share Earn-Out Stock Amount pursuant to the foregoing provision, the
Earn-Out Consideration shall be deemed to be ${Amount].

“Per Preferred Share Conversion Price” means (a) for each share of
the Per Preferred Share Original Issue Price applicable to such share, and (b) fo
Preferred Stock, $[ Amount].

any Purchaser Indemnified Pa
be issued pursuant to Section

voses of any Purchaser Shares that may
e, for purposes of determining the number
exercised, as calculated pursuant to Section

multiplying (A) the Per Share Residual Stock Amount by (B) the CSE Conversion Ratio applicable to
such share, and

(b) for each share of Common Stock, the Per Share Residual Stock Amount.

“Per Share Earn-Out Cash Amount” means:
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(a) for each share of Preferred Stock, the product of (i) the quotient obtained by dividing (A)
(1) the amount of Earn-Out Consideration for the particular payment of Earn-Out Consideration at that
time paid in cash minus (2) the Retention Plan Earn-Out Cash Amount by (B) the Common Stock
Equivalents and (ii) the CSE Conversion Ratio applicable to such share, and

(b) for each share of Common Stock, the quotient obtained by dividing (i) (A e amount of
Earn-Out Consideration for the particular payment of Earn-Out Consideration at that aid in cash
minus (B) the Retention Plan Earn-Out Cash Amount by (ii) the Common Stock Equi

“Per Share Earn-Out Stock Amount” means:

(a) for each share of Preferred Stock, the product of (i) the quotient ob
(1) the amount of Earn-Out Consideration for the particular payment of Earn-Out
time paid in stock minus (2) the Retention Plan Earn-Out Shares by (B) the Common
and (ii) the CSE Conversion Ratio applicable to such share, and

(b) for each share of Common Stock, the quotient obtain
Earn-Out Consideration for the particular payment of Eg i i aid in stock

(a) for each share of Preferred
the difference of (1) the total number of st
Escrow Shares by (B) the Common Stock
such share, and

der Representative Fund by (B) the Common Stock Equivalents
atio applicable to such share, and

e of Common Stock, the quotient obtained by dividing (i) the amount of cash
esentative Fund by (ii) the Common Stock Equivalents.

Closing Cash by ( e Common Stock Equivalents.

¢ Residual Stock Amount” means the quotient obtained by dividing (a) the Residual
Closing Stock by (b) the Common Stock Equivalents.

“Per Share Working Capital Payment Amount” means:

12



(a) for each share of Preferred Stock, the product of (i) the quotient obtained by dividing (A)
the Final Working Capital Payment Amount by (B) the Common Stock Equivalents and (ii) the CSE
Conversion Ratio applicable to such share, and

(b) for each share of Common Stock, the quotient obtained by dividing (i) the Final Working
Capital Payment Amount by (ii) the Common Stock Equivalents.

“Permitted Encumbrances” means (a) statutory liens of carriers, warecho n, mechanics,

(or that are being actively contested in good faith) and for which adequate reserves
the Acquired Companies in accordance with GAAP, (c) restrictions on transfers

Governmental Authority.

“Post-Closing Straddle Period” means t
the Closing Date.

“Pre-Closing Straddle Period” mi

Series [N] Preferred Stock.

assessment, show cause notice or inquiry
tigation, hearing, litigation or suit (whether civil,
ether formal or informal, and whether public or
1 before any Governmental Authority or arbitrator.

with respect to [Country] Tax
criminal, administrative, judicial
private) commence

eans a Material Adverse Effect on the Purchaser and its

ket (or the New York Stock Exchange).

ash” means (a) (i) the Closing Cash Consideration minus (ii) the Cash
minus (iii) the Retention Plan Closing Cash Payment minus (iv) the Holder
olus (b) the aggregate exercise price of all Vested Options outstanding immediately

“Residual Closing Stock” means the number of Purchaser Shares equal to (a) the Closing Stock
Consideration minus (b) the Retention Plan Closing Stock Payment minus (c) the Stock Liquidation
Preference.
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“Retained Taxes” means all Taxes of the Acquired Companies that are not Assumed Taxes and
all other amounts that are treated as Retained Taxes pursuant to this Agreement. For the avoidance of
doubt, Capital Gains Taxes and [Country] Taxes shall not be considered Retained Taxes.

“Retention Plan” means those certain retention compensation arrangements adopted by the
Company Board on [Date].

“Retention Plan Cash Allocation” means the quotient obtained by dividing
Consideration by (b) the Target Merger Consideration.

Closing Cash

“Retention Plan Closing Cash Payment” means the product obtaine
Retention Plan Pool by (b) the Retention Plan Cash Allocation.

(b) the Target Merger Consideration.

“Retention Plan Earn-Out Cash A ans, W spect to any Earn-Out Consideration that
is distributed to the Retention Plan Parti
Plan Earn-Out Payment Amount by (b) the inec dividing (i) the aggregate amount of such
Earn-Out Consideration paid in cash to all i y by (ii) the aggregate value of all such
Earn-Out Consideration, id i i stock included therein being valued at

“Retention Plan Earn-
that is distributed to the Retention
Plan Target Earn. O

n Earn-Out Percentage; provided, however, in no
11 total Retention Plan Earn-Out Payment Amounts paid to
tion Plan Target Earn-Out Value.

ime Holders, the quotient obtained by dividing (a) the dollar value of such
ith any Purchaser Shares included therein being valued at the Per Purchaser

arn-Out Shares” means, with respect to any Earn-Out Consideration paid in
s distributed to the Retention Plan Participants, the quotient obtained by dividing
arn-Out Stock Amount by (b) the Per Purchaser Share Value.

(a) the Retention P.

Plan Earn-Out Stock Amount” means, with respect to any Earn-Out Consideration
paid in Purchaser Shares that is distributed to the Retention Plan Participants, the product obtained by
multiplying (a) the Retention Plan Earn-Out Payment Amount by (b) the quotient obtained by dividing (i)
the aggregate amount of such Earn-Out Consideration paid in Purchaser Shares (valued at the Per
Purchaser Share Value) to all Effective Time Holders by (ii) the aggregate value of all Earn-Out
Consideration, whether paid in cash or stock (with any stock included therein being valued at the Per
Purchaser Share Value), to all Effective Time Holders.
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“Retention Plan Escrow Allocation” means the quotient obtained by dividing (a) the product
obtained by multiplying (i) [Number] by (ii) the Allocation Price by (b) the Target Merger Consideration.

“Retention Plan Escrow Percentage” means, for any particular release of Escrow Shares or other
property from the Escrow Account for distribution to the Retention Plan Participants, the quotient
obtained by dividing (a) the total number of Escrow Shares so released by (b) [Number].

Retention Plan Participant List.

“Retention Plan Pool” means $[A
Board prior to the Closing and set forth in

“Retention Plan Stock Allocation” ‘means the obtained by dividing (a) the product
obtained by multiplying (i) [Number] by (ii) the Allocation Price by (b) the Target Merger Consideration.

“Retention Plan Target Earn-Out.Value\means, w espect to any Earn-Out Consideration that
is distributed to each Retentio n Pa ant, product obtained by multiplying (a) the Retention
Plan Pool by (b) the Retention Pla n-Out

“Retention PlanWFarget Escrow. Value” means the product obtained by multiplying (a) the
Retention Plan Poc [ ention Plan Bscrow Allocation.

“SEC” mea Securities and Exchange Commission.

Securities Ac eans the U.S. Securities Act of 1933.

“Sei cfe Stock” means the Series A Preferred Stock, par value ${Amount] per share,
the € any.

“Series [N
of the Compan

eferred Stock” means the Series B Preferred Stock, par value ${Amount] per share,

“Share Issuance Requirements” mean, with respect to the Purchaser Shares issuable as Stock
Merger Consideration or pursuant to Section 3.7(b), that (a) such Purchaser Shares are at the time of
issuance (i) approved for quotation on the NASDAQ Global Select Market or listing on the New York
Stock Exchange, subject to official notice of issuance, (ii) exempt from registration pursuant to Section
3(a)(10) of the Securities Act or registered under the Securities Act pursuant to a Registration Statement
filed with the SEC, such that, in either case, such Purchaser Shares are freely transferable (subject, in the
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case of the Stock Merger Consideration, to the Lock-Up Restriction), and (iii) duly authorized, (b) such
Purchaser Shares will be, upon issuance, fully paid and nonassessable, and (c) the issuance of such
Purchaser Shares (together with all other Purchaser Shares previously issued pursuant to this Agreement
and all other Purchaser Shares (whether represented by Purchaser Shares or securities convertible into or
exercisable for Purchaser Shares) that otherwise count toward such total under The NASDAQ Stock
Market Listing Rule 5635 (or any successor provision)) will not exceed [percent]% ofghe Purchaser

firmware, code, development tools, and algorithms, including all sub-components, su
and functions, application, object code, source code, lines of code, libraries, records and

“Specified [Software Product] Products” means [Soft
licensed for use in [product].

“Stock Liquidation Preference” means the C o the quotient
obtained by dividing (a) the product of (i) the Agg tiplied by (ii) the
Closing Stock Allocation by (b) the Allocation Pri

“Stock Merger Consideration” me
hereof for any stock splits, stock divide
Shares occurring prior to the Closing.

urchaser Shares, as adjusted after the date
and the like in respect of the Purchaser

“Stock Option Plan” means the Comp Amended and Restated [Year] Stock Incentive

Plan.

“Stockholder” means a
Effective Time.

Company Capital Stock immediately prior to the

“Straddle Pe aca ear or period beginning before and ending after the Closing
Date.

“Subsidiary™ means to any Person, any other Person that is not a natural person,
corporated, of which such Person, directly or indirectly through one or more
erson, (a) beneficially owns a majority of the voting securities or (b) possesses
> the direction of the management and policies of a Person, whether through
ests, by Contract or otherwise (including control of the board of directors (or

osal” means an unsolicited bona fide written offer made by a third party to acquire,
, by merger or otherwise, all or substantially all of the outstanding shares of
Stock (on an as converted to Common Stock basis) or assets of the Acquired
Companies representing all or substantially all of the value of their combined assets, which the Company
Board determines in its reasonable judgment would, if consummated, result in a transaction that is more
favorable from a financial point of view to the Stockholders than the terms of the Merger (as such may be
modified in accordance with Section 6.9(c)(i)(F) or Section 6.9(c)(ii)(C)), after taking into account,
among other things, all legal, financial, regulatory and other aspects of the proposal and the Person
making the proposal, including any Expense Reimbursement or Termination Fee that would be owed to
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the Purchaser, the likelihood that such transaction would be consummated in a timely manner, the costs
reasonably likely to be incurred in connection with any negotiation of such transaction and the type and
quality of the consideration to be received by the Effective Time Holders and an opinion of an
independent financial advisor of nationally recognized reputation (it being understood that [Investment
Bank 1] qualifies as such); provided, however, that any such offer shall not be deemed to be a “Superior
Proposal” if any financing required to consummate the transaction contemplated by such offer is not
committed and is not reasonably capable of being timely obtained by such third party.

premium, interest equalization, windfall or other profits, sev

environmental, capital stock, capital duty, disability, estimated, employee’s
income withholding, other withholding, unemployment, rity or other
tax of whatever kind that is imposed by any Governm C es, penalties or
additions resulting from, attributable to, or incuu i described in this
paragraph or any related contest or dispute, ar i i i paragraph that are
attributable to another Person but that any Acquire iable to pay by Law, by Contract or
otherwise.

“Tax Return” means any report, r iti aration, claim for refund, or information
return or statement related to Taxes, includi achment thereto, filed or provided (or
required to be filed or provi Authority, any amendment thereof, and any

Reports of Foreign Bank an

“Unvested Option” mea i d unexpired Option or portion thereof that is not a
Vested Option.

a Person that is not a Continuing Employee, and that has not
c] and prior to the Effective Time, and that remains unexercised

Section

10.3(b)

Preamble

le D&O Claim 10.5(e)

Applicable Escrow Final [Country] Tax Reimbursement Shortfall 10.3(g)(iii)
Applicable Escrow/Setoff Final [Country] Tax Reimbursement 10.3(g)(ii1)
Shortfall
Applicable Excess 10.3(g)(i1)
Asserted Losses 10.3(a)
Assumed Option 6.11
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	Article 1 DEFINITIONS AND CONSTRUCTION
	Section 1.1 Definitions.  For the purposes of this Agreement:
	Section 1.3 Construction.  Any reference in this Agreement to an “Article,” “Section,” “Exhibit” or “Schedule” refers to the corresponding Article, Section, exhibit or schedule of or to this Agreement, unless the context indicates otherwise.  The tabl...

	Article 2 THE MERGER
	Section 2.1 The Merger.  In accordance with the provisions of this Agreement, at the Effective Time the Merger Sub will be merged (the “Merger”) with and into the Company in accordance with the provisions of the Delaware General Corporation Law (the “...
	Section 2.2 Closing; Effective Time and Actions at the Closing.  The consummation of the Merger and the other transactions contemplated by this Agreement (the “Closing”) will take place at the offices of [Law Firm 1], [Address] at a time and date to b...
	(a) Effective Time.  The Merger will be consummated by the filing of a certificate of merger with the Secretary of State of the State of Delaware in accordance with Section 251(c) of the DGCL.  The time that the Merger becomes effective in accordance ...
	(b) Closing Deliveries.
	(i) At the Closing, the Company will deliver or cause to be delivered to the Purchaser:
	(ii) At the Closing, the Purchaser will deliver or cause to be delivered to the Company:

	(c) Consideration.
	(i) The Purchaser will withhold [No. of Shares] Purchaser Shares (as adjusted after the date hereof for any stock splits, stock dividends, recapitalizations and the like in respect of the Purchaser Shares occurring prior to the Closing) from the Stock...
	(ii) On or prior to the Closing Date, the Purchaser will deposit with [Exchange Agent] (the “Exchange Agent”) (A) an amount via wire transfer equal to the Cash Merger Consideration plus any amount payable in lieu of fractional shares, (B) an amount vi...
	(iii) On or prior to the Closing Date, the Purchaser will pay to an account designated by the Holder Representative an amount via wire transfer equal to the Holder Representative Fund.


	Section 2.3 Effects of the Merger.  The Merger will have the effects set forth in the DGCL.  Without limiting the generality of the foregoing, as of the Effective Time, all properties, rights, privileges, powers and franchises of the Company and the M...
	Section 2.4 Certificate of Incorporation and Bylaws.  At the Effective Time, the certificate of incorporation and bylaws of the Company will be amended and restated in their entireties to read as the certificate of incorporation and bylaws of Merger S...
	Section 2.5 Directors.  The persons set forth on Schedule V will be the initial directors of the Surviving Corporation and will hold office from the Effective Time until their respective successors are duly elected or appointed and qualified in the ma...
	Section 2.6 Officers.  The officers of the Merger Sub at the Effective Time will be the initial officers of the Surviving Corporation and will hold office from the Effective Time until their respective successors are duly elected or appointed and qual...

	Article 3 EFFECT OF MERGER; EXCHANGE PROCEDURES
	Section 3.1 Merger Consideration
	(a) Conversion/Treatment of Company Capital Stock.
	(i) Outstanding Capital Stock.  At the Effective Time, each share of Company Capital Stock issued and outstanding (other than shares of Company Capital Stock to be cancelled in accordance with subsection (ii) hereof and any Dissenting Shares) immediat...
	(ii) Treasury Stock.  Each share of Company Capital Stock that is owned by the Company immediately prior to the Effective Time will automatically be cancelled and retired and will cease to exist and no Merger Consideration will be delivered in exchang...
	(iii) Generally.  All Company Capital Stock, when so converted, will no longer be outstanding and will automatically be canceled and retired and will cease to exist, and each holder of a certificate representing such Company Capital Stock will cease t...

	(b) No Fractional Shares.  No fraction of a Purchaser Share will be issued by virtue of the Merger.  Each Effective Time Holder who would otherwise be entitled to a fraction of a Purchaser Share (after aggregating all fractional Purchaser Shares to be...
	(c) Distributions with Respect to Unexchanged Shares. All Purchaser Shares to be issued pursuant to this Agreement shall be deemed issued and outstanding, with respect to the Stock Merger Consideration, as of the Effective Time and, with respect to an...
	(d) Conversion of Merger Sub Capital Stock.  As of the Effective Time, each issued and outstanding share of capital stock of the Merger Sub will be converted into one validly issued, fully-paid and non-assessable share of the common stock, par value $...
	(e) Retention Plan Payments.  Promptly following the Closing, subject to Section 3.3 and Section 3.10, the Purchaser shall cause the Exchange Agent to distribute to each Retention Plan Participant in proportion to his or her Retention Plan Interest (i...

	Section 3.2 Options and Other Rights to Acquire Company Capital Stock
	(a) Vested Options.  The Company will take all actions necessary under the Stock Option Plan and any other plan, program or arrangement providing for the issuance or grant of any other interest in respect of the Common Stock (including obtaining all n...
	(b) Unvested Options.  Each Unvested Option held by a Continuing Employee that is outstanding immediately prior to the Effective Time will, on the terms and subject to the conditions set forth in this Agreement, be assumed as of the Effective Time and...
	(c) No Other Rights; Further Actions.  Subject to the foregoing provisions of this Section 3.2 (including Section 3.2(b) relating to the assumption of Unvested Options to the extent provided for therein), the Company will take all actions necessary or...

	Section 3.3 Exchange
	(a) Exchange Procedures.  The following exchange procedures will govern the exchange of the Company Capital Stock and payments to holders of Vested Options or Retention Plan Interests at or following the Effective Time:
	(i) Promptly after the Effective Time but in no event later than [number] Business Days thereafter, the Purchaser will cause the Exchange Agent to mail to each Effective Time Holder (at their respective addresses as set forth in the list provided purs...
	(ii)  Upon surrender of the Transmittal Documentation to the Exchange Agent, such Effective Time Holder will be entitled to receive in exchange therefor: (A) one or more Purchaser Shares (which shall be in uncertificated book-entry form unless a physi...
	(iii) Within [number] Business Days of receipt by the Exchange Agent of the duly executed Transmittal Documentation (or, if such documentation has been submitted to the Exchange Agent prior to the Effective Time, within [number] Business Days followin...
	(iv) No interest will be paid or accrue on any Merger Consideration payable to the Effective Time Holders.

	(b) Lost, Stolen or Destroyed Certificates.  In the event that any Certificates have been lost, stolen or destroyed, the Purchaser may, in its discretion and as a condition precedent to the payment of any Merger Consideration in respect thereof, requi...
	(c) Dissenting Shares.  The provisions of this Section 3.3 will also apply to Dissenting Shares that lose their status as such, except that the obligations of the Purchaser under this Section 3.3 will commence on the date of loss of such status and th...
	(d) No Further Ownership Rights in Company Capital Stock.  The Merger Consideration paid or payable or issued or issuable upon the surrender of Certificates in accordance with the terms hereof will be deemed to be in full satisfaction of all rights pe...

	Section 3.4 Escheat.  If applicable, (a) any portion of the Closing Cash Consideration or Closing Stock Consideration that remains undistributed by the Exchange Agent or the Surviving Corporation to the Effective Time Holders as of the date that is [n...
	Section 3.5 Appraisal Rights.  Notwithstanding anything in this Agreement to the contrary, any shares of Company Capital Stock outstanding immediately prior to the Effective Time and held by a holder who has properly exercised the holder’s appraisal r...
	Section 3.6 Working Capital Adjustment
	(a) No later than [number] Business Days prior to the Closing Date, the Company will prepare and deliver to the Purchaser a reasonably detailed written calculation of the estimated amount of the Closing Net Working Capital (such amount, the “Estimated...
	(b) The Closing Cash Consideration shall be increased or decreased as follows:
	(i) if the Estimated Closing Net Working Capital is a positive number, the Closing Cash Consideration shall be increased by an amount in cash equal to [number]% of the Estimated Closing Net Working Capital; and
	(ii) if the Estimated Closing Net Working Capital is a negative number, the Closing Cash Consideration shall be decreased by an amount in cash equal to the absolute value of the Estimated Closing Net Working Capital.

	(c) Within [number] days after the Closing Date, the Purchaser will prepare and deliver to the Holder Representative a statement (the “Closing Date Net Working Capital Statement”) containing the Purchaser’s reasonably detailed calculation of the Closi...
	(d) Within [number] Business Days after the Closing Net Working Capital is finally determined pursuant to Section 3.8 (the “Final Closing Net Working Capital”):
	(i) if the Final Closing Net Working Capital is greater than the Estimated Working Capital Adjustment Amount, the Purchaser will pay by wire transfer of immediately available funds to the Exchange Agent for subsequent distribution to the Effective Tim...
	(ii) if the Estimated Working Capital Adjustment Amount is greater than the Final Closing Net Working Capital, the Purchaser will be entitled to a disbursement of such number of Escrow Shares and other property from the Escrow Account with a value (wi...

	(e) The Estimated Net Working Capital Statement, the Closing Date Net Working Capital Statement and the determinations and calculations contained therein shall be prepared and calculated in accordance with GAAP (as in effect on the date of this Agreem...
	(f) Any payment pursuant to this Section 3.6 will not preclude the Purchaser from exercising any indemnification rights pursuant to Article 10, except to the extent any such indemnification rights are expressly superseded or waived by Section 10.5(e)....

	Section 3.7 Earn-Out.  Subject to the limitations and qualifications set forth in this Section 3.7 and in Section 10.3(g), the Purchaser shall pay such additional amounts or issue such additional Purchaser Shares, as the case may be, if any, as additi...
	(a) Within [number] days after the end of each [number]-month period during the period commencing on the Earn-Out Commencement Date and ending on the earlier of (i) the [Number]-month anniversary of the Earn-Out Commencement Date and (ii) the date, if...
	(i) written Contracts set forth on Schedule VI on the date hereof;
	(ii) written Contracts for Specified [Software Product] Products actually entered into between the date hereof and the Closing Date in the Ordinary Course on terms that are materially consistent with the written Contracts set forth on Schedule VI as o...
	(iii) written Contracts for Specified [Software Product] Products that are actually entered between the Closing Date and the three month anniversary of the Closing Date in the Ordinary Course with counterparties identified on Schedule VII following ap...
	(iv) any Contract deemed a “[Software Product] Contract” by application of Section 3.7(c)(iii)(E); and
	(v) any amendments of any of the foregoing.

	(b) Subject to Section 10.3(g), the Purchaser shall, within [number] Business Days following determination of the final, conclusive and binding amount of Qualifying Royalty Revenues in accordance with Section 3.8 for any Qualifying Royalty Revenue Per...
	(c) Until the end of the Earn-Out Period, the Surviving Corporation shall, and shall cause each of its applicable Subsidiaries to, (i) comply in all respects with its obligations under the [Software Product] Contracts, except for immaterial actions or...
	(d) Any payments and issuances of Purchaser Shares made pursuant to this Section 3.7 shall be treated for all purposes as adjustments to the Merger Consideration.
	(e) The Purchaser agrees that in the case of a sale or transfer of all or substantially all of the assets of the Surviving Corporation (including in each case, by way of exclusive license) or in the event of a sale of stock, merger, consolidation, oth...

	Section 3.8 Resolution of Calculation Disagreements
	(a) Following the delivery of the Closing Date Net Working Capital Statement in accordance with Section 3.6 and each Earn-Out Statement delivered immediately following the [Number]-, [Number]- and [Number]-month anniversaries of the Earn-Out Commencem...
	(b) If the Holder Representative disagrees in whole or in part with any Calculation Statement, then within [number] days after his, her or its receipt of such Calculation Statement, the Holder Representative shall notify the Purchaser of such disagree...
	(c) If a Notice of Disagreement is properly and timely provided, the Purchaser and the Holder Representative shall use commercially reasonable efforts for a period of [number] days (or such longer period as they may mutually agree) to resolve any Disp...
	(d) The Purchaser and the Holder Representative will enter into reasonable and customary arrangements for the services to be rendered by the Independent Accounting Firm under this Section 3.8(d), such services to be provided in the Independent Account...
	(e) The Purchaser shall reimburse the Holder Representative for all reasonable documented out-of-pocket costs and expenses (including the reasonable fees and expenses of any outside auditor) related to any Earn-Out Statement audit permitted hereunder ...

	Section 3.9 Issuance of Purchaser Shares
	(a) The aggregate amount of all Purchaser Shares issued in connection with the Merger and this Agreement (together with all other Purchaser Shares (whether represented by Purchaser Shares or securities convertible into or exercisable for Purchaser Sha...
	(b) In connection with the determination of the number of Purchaser Shares issuable by the Purchaser to the Effective Time Holders in connection  with the Earn-Out Consideration, the Per Purchaser Share Value shall be used.
	(c) No Closing Stock Consideration issued to the Effective Time Holders may be offered, sold, pledged, hypothecated or otherwise transferred or disposed of (each, a “Transfer”) prior to the expiration of the [number]-day period following the Closing D...
	(d) Notwithstanding the restrictions in this Section 3.9, nothing herein shall prevent an Effective Time Holder from transferring Purchaser Shares, (i) if her or she is an individual (A) to any member of his or her immediate family, or to a trust for ...

	Section 3.10 Withholding.  Notwithstanding anything in this Agreement to the contrary:
	(a) The Company shall use commercially reasonable efforts to obtain and provide to the Purchaser IRS Forms W-8 and W-9, as applicable, from the Effective Time Holders prior to the Effective Time.  The Purchaser, the Surviving Corporation, the Escrow A...
	(b) Except as provided in Section 3.10(c) with respect to Capital Gains Taxes, if there is a change in Law after the date of this Agreement that requires Taxes to be deducted and withheld from one or more payments pursuant to this Agreement, the Withh...
	(c) The Withholding Agents will have the right to deduct and withhold Capital Gains Taxes from a payment pursuant to this Agreement only if (i) there is a change of binding applicable Law (which in the case of [Country] shall mean a change of binding ...
	(d) Notwithstanding anything to the contrary in Sections 3.10(a), (b) and (c), the Withholding Agents shall have the right to deduct and withhold from payments hereunder pursuant to Sections 3.1(e) and 3.2 all Taxes that any such Withholding Agent rea...


	Article 4 REPRESENTATIONS AND WARRANTIES OF THE COMPANY
	Section 4.1 Organization and Good Standing.  Each Acquired Company is a corporation or other legal entity duly organized, validly existing and in good standing under the Laws of the jurisdiction of its incorporation or organization and has all requisi...
	Section 4.2 Authority and Enforceability.  The Company has all requisite corporate power and authority to execute and deliver this Agreement and each Ancillary Agreement to which the Company is a party and to perform its obligations under this Agreeme...
	Section 4.3 No Conflict.  Neither the execution, delivery and performance of this Agreement or any Ancillary Agreement by the Company, nor the consummation of the transactions contemplated hereby or thereby, will (a) directly or indirectly (with or wi...
	Section 4.4 Capitalization and Ownership
	(a) The authorized Equity Interests of the Company consists solely of: (i) [No. of Shares] shares of Common Stock of which [No. of Shares] shares are issued and outstanding and [No. of Shares] shares are held in treasury; (ii) [No. of Shares] shares o...
	(b) The Company has delivered or made available to the Purchaser an accurate and complete copy of the Stock Option Plan.  Neither the execution and delivery of this Agreement, nor the consummation of the transactions contemplated by this Agreement, wi...
	(c) Section 4.4(c) of the Company Disclosure Schedule sets forth for each Subsidiary of the Company (i) its name and jurisdiction of incorporation or organization, (ii) its authorized Equity Interests and (iii) the number of issued and outstanding Equ...
	(d) Except as set forth in this Section 4.4, (i) there are no Equity Interests of any class of any Acquired Company authorized, issued, reserved for issuance or outstanding and (ii) there are no options, warrants, Equity Interests, calls, rights or ot...
	(e) All of the issued and outstanding shares of Company Capital Stock and the issued and outstanding Equity Interests of each Subsidiary are, and all shares of Company Capital Stock issuable upon conversion of the Preferred Stock or upon exercise of t...
	(f) There are no obligations, contingent or otherwise, of any Acquired Company to repurchase, redeem or otherwise acquire any Equity Interests of any Acquired Company.  No Acquired Company is subject to any obligation or requirement to provide funds t...

	Section 4.5 Financial Statements
	(a) Attached as Section 4.5 of the Company Disclosure Schedule are the following financial statements (collectively, the “Financial Statements”):
	(i) audited consolidated balance sheets of the Acquired Companies as of [Date],  [Date] and [Date]  (the most recent of which, the “Balance Sheet”) and the related audited consolidated statements of income, changes in stockholders’ equity and cash flo...
	(ii) an unaudited consolidated balance sheet of the Acquired Companies as of [Date] (the “Interim Balance Sheet”) and the related unaudited consolidated statements of income, changes in stockholders’ equity and cash flows for the five months then ended.

	(b) The Financial Statements (including the notes thereto) are correct and complete in all material respects, are consistent in all material respects with the books and records of the Acquired Companies and have been prepared in accordance with GAAP (...
	(c) Except as would not reasonably be expected to have a Company Material Adverse Effect, each transaction of the Acquired Companies has been properly and accurately recorded on the books and records of the Acquired Companies and each document on whic...
	(d) Each of the Subsequent Monthly Financial Statements will, when delivered to the Purchaser pursuant to Section 6.15, (i) be consistent in all material respects with the books and records of the Acquired Companies and (ii) have been prepared in acco...

	Section 4.6 Books and Records.  The books of account, minute books, stock record books and other records of each Acquired Company, all of which have been made available to the Purchaser, are accurate and complete in all material respects and have been...
	Section 4.7 Accounts Receivable; Bank Accounts
	(a) All Accounts Receivable are reflected properly on the Balance Sheet, the Interim Balance Sheet or the accounting records of the Acquired Companies as of the Closing Date and represent or will represent valid obligations arising from sales actually...
	(b) Section 4.7(b) of the Company Disclosure Schedule sets forth an accurate and complete list of the names and addresses of all banks and financial institutions in which any Acquired Company has an account, deposit, safe-deposit box, line of credit o...

	Section 4.8 Inventory.  All Inventory of the Acquired Companies is of a quality and quantity usable and, with respect to finished goods, salable in the Ordinary Course, except for such Inventory that is slow-moving, obsolete, damaged, defective or of ...
	Section 4.9 No Undisclosed Liabilities.  No Acquired Company has any Liability of a type required to be disclosed on a balance sheet (or the notes thereto) prepared in accordance with GAAP except for (a) those accrued or expressly reserved for on the ...
	Section 4.10 Absence of Certain Changes and Events.  Since the date of the Interim Balance Sheet, each Acquired Company has conducted its business only in the Ordinary Course, except such changes that have not had or would not reasonably be expected t...
	(a) amendment or authorization of any amendment to any of its Governing Documents (except for the Charter Amendment contemplated by Section 6.19);
	(b) change in its authorized or issued Equity Interests, or issuance, sale, grant, repurchase, redemption, pledge or other disposition of or Encumbrance on any Equity Interests, except for grants of Options in the Ordinary Course or the issuance of an...
	(c) split, combination or reclassification of any of its Equity Interests;
	(d) declaration, setting aside or payment of any dividend, bonus or other distribution (whether in cash, securities or other property) in respect of any shares of Company Capital Stock;
	(e) (i) issuance, incurrence, assumption, guarantee or amendment of any Indebtedness, except in the Ordinary Course, (ii)  loans, advances or capital contributions to, or investment in, any other Person, other than in the Ordinary Course or (iii) entr...
	(f) sale, lease, license, pledge or other disposition of, or any damage to, destruction of or Encumbrance on, any of its properties or assets of value greater than $[number] (other than sales of inventory and other transactions in the Ordinary Course);
	(g) acquisition (i) by merger or consolidation with, or by purchase of all or a substantial portion of the assets or any stock of, or by any other manner, any business or Person or (ii) of any properties or assets that are material to any Acquired Com...
	(h) (i) modification, acceleration, cancellation or termination of, or receipt of notice of cancellation or termination of, any Contract (or series of related Contracts) which involves a total remaining commitment by or to any Acquired Company of at l...
	(i) to the Company’s Knowledge, disclosure of any material secret or confidential Intellectual Property (except by way of issuance of a patent) to any third party, unless such disclosure is subject to a confidentiality or non-disclosure covenant prote...
	(j) (i) abandonment, sale, assignment or grant of any security interest in or to any material item of the Company Intellectual Property, including any failure to perform or cause to be performed all applicable filings, recordings and other acts, and p...
	(k) (i) except as required by Law or contemplated by this Agreement, adoption, entry into, termination or amendment of any Company Plan, collective bargaining agreement or employment, severance or similar Contract, (ii) increase in the compensation or...
	(l) cancellation, settlement, release or waiver of any claims or rights (or series of related claims or rights) with a value to any Acquired Company exceeding $[number];
	(m) settlement in connection with any Proceeding involving any Acquired Company;
	(n) capital expenditure or other expenditure with respect to property, plant or equipment in excess of $[number] in the aggregate for the Acquired Companies taken as a whole;
	(o) change in accounting principles, methods or practices or investment practices, other than any changes as were necessary to conform with GAAP;
	(p) material change in payment or processing practices or policies regarding intercompany transactions;
	(q) acceleration or delay in the payment of accounts payable or other Liabilities or in the collection of Accounts Receivable (based on, with respect to the collection of the Accounts Receivable, activities within the control of the Acquired Companies...
	(r) (i) making or rescission of any express or deemed election relating to Taxes, (ii) change in its entity classification for U.S. tax purposes, (iii) settlement or compromise regarding any Proceeding, audit or controversy relating to Taxes, (iv) fil...
	(s) agreement by any Acquired Company to do any of the foregoing.

	Section 4.11 Assets.  Each Acquired Company has good and marketable title to, or in the case of leased properties and assets, valid leasehold interests in, all of its material properties and assets, tangible or intangible, free and clear of any Encumb...
	Section 4.12 Properties
	(a) None of the Acquired Companies has fee title (or equivalent) interest in any real property, including any buildings or other structures, facilities or improvements, or any easements, licenses, rights or appurtenances based on owning fee title or e...
	(b) The Acquired Companies have valid leasehold interests in all of the Leased Real Property, free and clear of any Encumbrance, except for Permitted Encumbrances, Encumbrances established in favor of another Acquired Company, those set forth in Secti...
	(c) The Leased Real Property constitutes all real property necessary for the material conduct or material operation of the business of the Acquired Companies as currently conducted or operated by the Acquired Companies.

	Section 4.13 Intellectual Property
	(a) All Intellectual Property owned, created, acquired, licensed or used by any Acquired Company (the “Company Intellectual Property”) constitutes all of the Intellectual Property used in or necessary to conduct the businesses of the Acquired Companie...
	(b) With respect to the Owned Intellectual Property, Section 4.13(b) of the Company Disclosure Schedule sets forth a list that is accurate and complete in all material respects (by name and owner, and where applicable, registration number and jurisdic...
	(c) Section 4.13(c) of the Company Disclosure Schedule sets forth a list that is accurate and complete in all material respects of all Intellectual Property that any third party has licensed or sublicensed to any Acquired Company or otherwise authoriz...
	(d) The Owned Intellectual Property is free of all payment obligations (other than any maintenance or other fees required to be paid to governmental institutions in order to maintain such Owned Intellectual Property in force and effect) and is not sub...
	(e) All Patent Rights, Marks and Names, and copyrights included in the Owned Intellectual Property are subsisting, and to the Company’s Knowledge are valid, under applicable Law for those respective categories of Intellectual Property.  To the Company...
	(f) No Acquired Company has agreed to indemnify, defend or otherwise hold harmless any other Person with respect to Losses resulting or arising from the Company Intellectual Property, except under the Company’s standard forms, which forms are subject ...
	(g) To the Company’s Knowledge (without any requirement for investigation by any of the individuals included in such definition), no Person has used or disclosed (other than authorized uses and disclosures in accordance with the Contracts listed in Se...
	(h) To the Company’s Knowledge, neither the conduct of the businesses of the Acquired Companies nor any products or services of the Acquired Companies using, including or covered by any Company Intellectual Property, infringe or misappropriate any oth...
	(i) Each Acquired Company has taken all commercially reasonable steps necessary to protect, preserve and maintain the confidentiality of all trade secrets and confidential business information included in the Company Intellectual Property.  All Person...
	(j) Each Acquired Company has taken and takes commercially reasonable steps to assure that all Software and data residing on its computer networks or licensed or otherwise distributed to customers is free of any Malicious Code.  None of the Company In...
	(k) All Software that is or that underlies or is utilized in any Owned Intellectual Property of an Acquired Company does not, to the Company’s Knowledge,  incorporate, depend upon or require for its functionality any Software or other Intellectual Pro...

	Section 4.14 Contracts
	(a) As of the date of this Agreement, Section 4.14(a) of the Company Disclosure Schedule sets forth a list that is accurate and complete in all material respects of each Contract (or group of related Contracts) that is currently in effect to which any...
	(i) is for the purchase or sale of materials, supplies, goods, services, equipment or other assets that involves an amount or value in excess of $[number];
	(ii) is for capital expenditures in excess of $[number];
	(iii) is a mortgage, indenture, guarantee, loan or credit agreement, security agreement or other Contract relating to Indebtedness, other than accounts receivables and payables in the Ordinary Course;
	(iv) is a lease or sublease of any real or personal property, or that otherwise affects the ownership of, leasing of, title to, or use of, any real or personal property (other than personal property leases and conditional sales agreements having a val...
	(v) is a Company Employment Agreement or otherwise is for the employment of, or receipt of any services from, any employee, director or officer of any Acquired Company or any other Person on a full-time, part-time, consulting or other basis providing ...
	(vi) provides for severance, termination, change in control or similar pay or benefits to any current or former directors, officers, employees or consultants or other independent contractors of any Acquired Company;
	(vii) provides for a loan or advance of any amount to any director or officer of any Acquired Company, other than advances for travel and other appropriate business expenses in the Ordinary Course;
	(viii) any Contract to make, sell or distribute any of the Acquired Companies’ products, services or technology;
	(ix) any Contract pursuant to which any Acquired Company has any Equity Interest of any other Person or business enterprise;
	(x) contains any covenant materially limiting the right of any Acquired Company to engage in such Acquired Company’s line of business or to compete (geographically or otherwise) with any Person, granting any “most favored nations” or similar rights or...
	(xi) involves payments based, in whole or in part, on profits, revenues, fee income or other financial performance measures of any Acquired Company;
	(xii) is a power of attorney granted by or on behalf of any Acquired Company;
	(xiii) is a written warranty, guaranty or other similar undertaking with respect to contractual performance extended by any Acquired Company other than in the Ordinary Course;
	(xiv) is a settlement agreement with respect to any pending or threatened Proceeding entered into within [number] years prior to the date of this Agreement, other than (A) releases immaterial in nature or amount entered into with former employees or i...
	(xv) was entered into other than in the Ordinary Course and involves an amount or value in excess of $[number].

	(b) The Company has delivered or made available to the Purchaser an accurate and complete copy (in the case of each written Contract) or an accurate and complete written summary (in the case of each oral Contract) of each Contract required to be liste...
	(i) the Contract is legal, valid, binding, enforceable and in full force and effect except to the extent it has previously expired in accordance with its terms or except as enforcement thereof may be limited by (A) bankruptcy, insolvency, reorganizati...
	(ii) each Acquired Company and, to the Company’s Knowledge, the other parties to the Contract have performed in all material respects all of their respective obligations required to be performed under the Contract; and
	(iii) neither any Acquired Company nor, to the Company’s Knowledge, any other party to the Contract is in material breach or default under the Contract and no event has occurred or circumstance exists that (with or without notice, lapse of time or bot...

	(c) To the Company’s Knowledge, no director, employee or consultant or other independent contractor of any Acquired Company is a party to, or is otherwise bound by, any Contract, including any confidentiality, noncompetition or proprietary rights agre...
	(d) No Acquired Company is, nor has any Acquired Company at any time within the past [number] years prior to the date hereof, been party to (or subcontractor with respect to) any Contract with (i) any Governmental Authority or (ii) any prime contracto...

	Section 4.15 Tax Matters
	(a) All material Tax Returns due and required to be filed by, on behalf of, with respect to or that include any Acquired Company, have been timely filed with the appropriate Governmental Authority.  All Taxes shown on such Tax Returns, and all other m...
	(b) No Acquired Company is under audit or examination, and no audit or examination is pending or, to the Company’s Knowledge, threatened in writing, by any Governmental Authority with respect to Taxes.  There are no agreements, waivers or other arrang...
	(c) No Claim has been made by any Governmental Authority in a jurisdiction where any Acquired Company does not file a Tax Return that the Acquired Company is or may be subject to taxation by that jurisdiction.
	(d) There are no Encumbrances for Taxes (other than Permitted Encumbrances) on any of the assets of any Acquired Company.
	(e) All Taxes that any Acquired Company is required by Law to withhold or collect, including sales and use Taxes and amounts required to be withheld or collected in connection with any amount paid or owing to any employee, independent contractor, cons...
	(f) The Acquired Companies have properly disclosed on their Tax Returns all positions taken therein that would reasonably be expected to give rise to a penalty under Section 6662 of the Code or any other similar provision of state, local or foreign La...
	(g) No Acquired Company is or has been a party to any Tax allocation or Tax sharing agreement.
	(h) No Acquired Company has ever been a member of an affiliated group within the meaning of Section 1504(a) of the Code (or any similar group defined under a similar provision of foreign, state or local Law), other than a group of which the Company is...
	(i) During the current fiscal year and, to the Knowledge of the Company, for the previous five fiscal years, no Acquired Company has claimed or been granted exemptions from Taxes in connection with any reorganization or merger.
	(j) No Acquired Company has ever been a “United States real property holding corporation” within the meaning of Section 897 of the Code.
	(k) No Acquired Company (i) is (or has been) a partner for Tax purposes with respect to any joint venture, partnership, or other arrangement or contract which is treated as a partnership for Tax purposes, (ii) owns a single member limited liability co...
	(l) No Governmental Authority has asserted in writing that any of the transactions between the Acquired Companies have not been conducted on an arm’s length basis, and, to the Company’s Knowledge, no Governmental Authority has threatened or proposed i...
	(m) Section 4.15(m) of the Company Disclosure Schedule lists all powers of attorney that have been granted by each Acquired Company with respect to any Tax matter that remains outstanding as of the date hereof.
	(n) No Acquired Company is a party to any agreement with, or ruling granted by, any Governmental Authority with respect to Taxes.
	(o) There is no taxable income of any Acquired Company that will be required under applicable Tax Law to be reported by the Purchaser or any of its Affiliates (including, following the Closing, the Surviving Corporation and the other Acquired Companie...
	(p) The Balance Sheet contains adequate reserves for all unpaid Taxes of the Acquired Companies through the periods covered thereby.

	Section 4.16 Employee Benefit Matters
	(a) Section 4.16(a) of the Company Disclosure Schedule sets forth a list as of the date hereof that is accurate and complete in all material respects of all Company Plans.
	(b) The Company has delivered or made available to the Purchaser an accurate and complete copy of (i) each writing that sets forth the terms of each Company Plan, including plan documents, plan amendments, any related trusts, all summary plan descript...
	(c) Neither any Acquired Company nor any ERISA Affiliate has, during the [number] year period prior to the date of this Agreement, established, maintained or contributed to, or had an obligation to maintain or contribute to, any (i) multiemployer plan...
	(d) Each Company Plan is and, during the [number] year period prior to the date of this Agreement, has been maintained, funded, operated and administered, and each Acquired Company has performed all of its obligations under each Company Plan, in each ...
	(e) During the [number] year period prior to the date of this Agreement, to the Company’s Knowledge, no transaction prohibited by Section 406 of ERISA and no “prohibited transaction” under Section 4975 of the Code and not otherwise exempt under Sectio...
	(f) Each Qualified Plan of each Acquired Company has received a favorable determination or opinion letter from the IRS that it is qualified under Section 401(a) of the Code and that its related trust is exempt from federal income Tax under Section 501...
	(g) Each Acquired Company has the right to modify and terminate benefits (other than pensions) under each Company Plan with respect to both retired and active employees.  No individual classified as a non-employee for purposes of receiving employee be...
	(h) The consummation of the transactions contemplated by this Agreement (either alone or in conjunction with any other event) will not cause accelerated vesting, payment or delivery of, or increase the amount or value of any payment or benefit under o...
	(i) The Retention Plan Pool is the maximum amount payable by the Company under the Retention Plan.  The Company has provided the Purchaser with its preliminary list, as of the date of this Agreement, of all Company Employees or other individuals who a...

	Section 4.17 Employment and Labor Matters
	(a) Section 4.17(a) of the Company Disclosure Schedule sets forth a list that is accurate and complete in all material respects of all employees performing services for any Acquired Company as of the date hereof, including each employee on leave of ab...
	(b) Section 4.17(b) of the Company Disclosure Schedule sets forth a list that is accurate and complete in all material respects of all individuals currently performing services for any Acquired Company who are classified as independent contractors, te...
	(c) Neither any Acquired Company nor any ERISA Affiliate is, or has been, a party to or bound by any collective bargaining, works council, employee representative or other Contract with any labor union, works council or representative of any employee ...
	(d) Since [Date], no Acquired Company has experienced any labor strike, picketing, slowdown, lockout, material employee grievance process or other work stoppage or material labor dispute, nor to the Company’s Knowledge is any such action threatened.  ...
	(e) Each Acquired Company has complied in all material respects with all applicable Laws and its own policies relating to labor and employment matters, including fair employment practices, terms and conditions of employment, contractual obligations, e...
	(f) There is no Proceeding pending or, to the Company’s Knowledge, threatened against any Acquired Company relating to the alleged violation by any Acquired Company (or its directors or officers) of any Law pertaining to labor relations, immigration o...
	(g) Since [Date], no Acquired Company has implemented any plant closing or layoff of employees that could implicate the Worker Adjustment and Retraining Notification Act of 1988, or any similar foreign, state or local Law, and no such action will be i...

	Section 4.18 Environmental, Health and Safety Matters
	(a) Except as would not reasonably be expected to have a Company Material Adverse Effect, each Acquired Company is, and at all times since [Date] has been, in compliance in all material respects with all, and not subject to any material Liability unde...
	(b) Since [Date], no Acquired Company has received any written notice, written report or other written communication or information, or to the Company’s Knowledge, any other notice  regarding (i) any actual or alleged violation of, or failure to compl...
	(c) Except as would not reasonably be expected to have a Company Material Adverse Effect, no Acquired Company has treated, stored, disposed of, arranged for the disposal of, transported, handled, generated, manufactured, distributed, exposed any Perso...
	(d) No Acquired Company has, either expressly or by operation of Law, assumed, undertaken, provided an indemnity with respect to or otherwise become subject to any material Liability, including any obligation for corrective or remedial action, of any ...
	(e) Section 4.18(e) of the Company Disclosure Schedule sets forth an accurate and complete list of, and the Company has delivered or made available to the Purchaser accurate and complete copies of, all environmental reports, investigations and audits ...

	Section 4.19 Compliance with Laws, Judgments and Governmental Authorizations
	(a) Without limiting the scope of any other representation in this Agreement, each Acquired Company is in compliance and has at all times within the past [number] years been in compliance in all respects with all Laws, Judgments or Governmental Author...
	(b) Section 4.19(b) of the Company Disclosure Schedule sets forth a list that is accurate and complete in all material respects of all material Governmental Authorizations held by any Acquired Company or that otherwise relates to the business of, or a...
	(c) Section 4.19(c) of the Company Disclosure Schedule sets forth a list that is accurate and complete in all material respects of all Judgments issued in the last [number] years to which any Acquired Company, or to the Company’s Knowledge, any of the...
	(d) Within the past [number] years, none of the Acquired Companies nor, to the Company’s Knowledge, any of their respective officers, directors, employees or agents, in each case, acting for or on behalf of any Acquired Company, has directly or indire...
	(e) Within the past [number] years, none of the Acquired Companies nor, to the Company’s Knowledge, any director, officer, employee, auditor or accountant of the Acquired Companies, has received or otherwise had or obtained Knowledge of any material c...
	(f) Within the past [number] years, all exports, re-exports, sales or transfers of products or services of the Acquired Companies or relating to the business of the Acquired Companies have been effected in accordance in all material respects with appl...
	(g) To the Company’s Knowledge, none of the Acquired Companies are currently under actual or threatened investigation, or being audited, by any Governmental Authority.  The Company has disclosed to Purchaser all information, including voluntary disclo...
	(h) Within the past [number] years, none of the Acquired Companies, their respective directors, officers, employees and, to the Company’s Knowledge, their respective Affiliates and their respective Affiliates’ directors, officers, employees, consultan...
	(i) Within the past [number] years, none of the Acquired Companies has conducted or initiated any internal investigation or made a voluntary disclosure to any Governmental Authority with respect to any alleged act or omission arising under any applica...

	Section 4.20 Legal Proceedings.  Section 4.20 of the Company Disclosure Schedule sets forth an accurate and complete list of all pending Proceedings (a) by or against any Acquired Company, (b) to the Company’s Knowledge, by or against any of the direc...
	Section 4.21 Customers and Suppliers
	(a) Section 4.21(a) of the Company Disclosure Schedule sets forth a list that is accurate and complete in all material respects of (i) the names of all customers that ordered and were invoiced for goods and services from any Acquired Company with an a...
	(b) Section 4.21(b) of the Company Disclosure Schedule sets forth a list that is accurate and complete in all material respects of (i) the names of all suppliers from which any Acquired Company ordered (and for which the Acquired Company was invoiced)...

	Section 4.22 Product Warranty.  Section 4.22 of the Company Disclosure Schedule sets forth all forms of guaranty, warranty, right of return, right of credit or other indemnity provided by, and not for the benefit of, any Acquired Company in connection...
	Section 4.23 Product Liability.  No Acquired Company has any material Liability arising out of any injury to individuals or property as a result of the ownership, possession or use of any product manufactured, sold, leased or delivered by any Acquired...
	Section 4.24 Insurance.  The Acquired Companies maintain, and at all times since [Date], have maintained, in full force and effect, certificates of insurance, binders and policies (accurate and complete copies of which have been made available to the ...
	Section 4.25 Related Party Transactions
	(a) Section 4.25(a) of the Company Disclosure Schedule sets forth an accurate and complete list of all Contracts, transfers of assets or Liabilities or other commitments or transactions, whether or not entered into in the Ordinary Course, to or by whi...
	(b) To the Company’s Knowledge, no Stockholder holding at least [number] percent of the outstanding Equity Interests of the Company, director, officer or employee of any Acquired Company, or Affiliate of any such Person (excluding any portfolio compan...

	Section 4.26 No Guarantees.  None of the Liabilities of any Acquired Company is guaranteed by or subject to a similar contingent obligation of any other Person and no Acquired Company has guaranteed or become subject to a similar contingent obligation...
	Section 4.27 Permit Application; Registration Statement.  The information supplied by the Company for inclusion in the Permit Application shall not at the time the Permit Application is filed with the California Commissioner and at the time the Fairne...
	Section 4.28 State Law Matters
	(a) Until [Date], the Acquired Companies on a consolidated basis do not satisfy, and will not satisfy any time prior to Closing, the conditions set forth in subdivision (a) of Section 2115 of the California Corporations Code.
	(b) The Company Board has taken all actions necessary so that the restrictions contained in Section 203 of the DGCL applicable to “business combinations” (as defined in Section 203 of the DGCL) shall not apply to the execution, delivery or performance...

	Section 4.29 Brokers or Finders.  Neither any Acquired Company nor any Person acting on behalf of any Acquired Company has incurred any Liability to pay any fees or  commissions to any broker, finder or investment banker, other than [Investment Bank 1...
	Section 4.30 Disclosure.  To the Company’s Knowledge, no representation or warranty of the Company in this Agreement and no statement made by the Company in the Company Disclosure Schedule contains any untrue statement of a material fact or omits to s...

	Article 5 REPRESENTATIONS AND WARRANTIES OF THE PURCHASER
	Section 5.1 Organization and Good Standing.  Each of the Purchaser and the Merger Sub is a corporation duly organized, validly existing and in good standing under the Laws of its jurisdiction of incorporation and has all requisite corporate power and ...
	Section 5.2 Authority and Enforceability.  Each of the Purchaser and the Merger Sub has all requisite corporate power and authority to execute and deliver this Agreement and each Ancillary Agreement to which it is a party and to perform its respective...
	Section 5.3 No Conflict.  Neither the execution, delivery and performance of this Agreement or any Ancillary Agreement to which it is a party by the Purchaser and the Merger Sub, nor the consummation of the transactions contemplated hereby or thereby,...
	Section 5.4 Legal Proceedings.  There are no material pending Proceedings, other than ordinary routine litigation incidental to the business, to which the Purchaser or any of its Subsidiaries is a party or of which any of their property is the subject...
	Section 5.5 Adequacy of Funds.  The Purchaser has, and will have prior to and at the Closing, adequate financial resources to satisfy its monetary and other obligations under this Agreement including the obligation to pay the Merger Consideration in a...
	Section 5.6 SEC Documents; Financial Statements
	Section 5.7 Compliance with Laws, Judgments and Governmental Authorizations.  Without limiting the scope of any other representation in this Agreement, the Purchaser and each of its Subsidiaries is in compliance and has at all times within the past [n...
	Section 5.8 Purchaser Capital Stock
	(a) The authorized Equity Interests of the Purchaser consists solely of: (i) [No. of Shares] shares of common stock, without par value, of which [No. of Shares] shares are issued and outstanding and [No. of Shares] are held in treasury and (ii) [No. o...
	(b) Except as set forth in this Section 5.8, (i) there are no Equity Interests of any class of the Purchaser authorized, issued, reserved for issuance or outstanding, (ii) there are no options, warrants, Equity Interests, calls, rights or other Contra...
	(c) All of the issued and outstanding Equity Interests of Purchaser and the issued and outstanding Equity Interests of Merger Sub have been duly authorized and validly issued and are fully paid and non-assessable and not subject to or issued in violat...
	(d) Upon issuance in accordance with this Agreement, the Stock Merger Consideration and Earn-Out Consideration consisting of Purchaser Shares will be duly authorized, validly issued, fully paid, freely transferable and non-assessable, free and clear o...
	(e) Except as set forth in this Section 5.8, there are no obligations, contingent or otherwise, of the Purchaser or any of its Subsidiaries to repurchase, redeem or otherwise acquire any Equity Interests of the Purchaser or any of its Subsidiaries (ex...
	(f) All of the outstanding shares of capital stock of the Merger Sub have been duly authorized and are validly issued, are fully paid and nonassessable and are owned beneficially and of record by Purchaser, free and clear of any Encumbrances.

	Section 5.9 Permit Application; Registration Statement; Information Statement.  The information supplied by the Purchaser for inclusion in the Permit Application shall not at the time the Permit Application is filed with the California Commissioner an...
	Section 5.10 State Law Matters.  The [State] Control Share Act will not apply to the Merger, the other transactions contemplated hereby or the other transactions contemplated by the Ancillary Agreements.
	Section 5.11 Brokers or Finders.  Neither the Purchaser, any of its Subsidiaries nor any Person acting on behalf of the Purchaser or any of its Subsidiaries has incurred any Liability to pay any fees or commissions to any broker, finder or investment ...
	Section 5.12 Operations of Merger Sub.  The Merger Sub was formed solely for the purpose of engaging in the transactions contemplated by this Agreement and has engaged in no other business activities.

	Article 6 COVENANTS
	Section 6.1 Access and Investigation.  Until the Closing and upon reasonable advance notice from the Purchaser, the Company will, and will cause each other Acquired Company to, allow the Purchaser and its directors, officers, employees, agents, prospe...
	Section 6.2 Operation of the Businesses of the Acquired Companies
	(a) Affirmative Covenants.  Until the Closing, except: (i) as expressly consented to by the Purchaser in writing (which shall not be unreasonably withheld, conditioned or delayed by the Purchaser), (ii) as set forth in Section 6.2 of the Company Discl...
	(i) use its commercially reasonable efforts to conduct its business only in the Ordinary Course and preserve and protect its business organization, employment relationships, and relationships with customers, strategic partners, suppliers, distributors...
	(ii) use its commercially reasonable efforts to pay its accounts payable and other obligations when they become due and payable in the Ordinary Course;
	(iii) use its commercially reasonable efforts to perform, in all material respects, obligations due under all Contracts to which it is a party, by which it or any of its properties or assets is bound or affected or pursuant to which it is an obligor o...
	(iv) use its commercially reasonable efforts to maintain the Leased Real Property and all of its other properties and assets in a state of repair and condition that is consistent in all material respects with the requirements of the businesses of the ...
	(v) use its commercially reasonable efforts to continue in full force and effect the certificates of insurance, binders and policies of the Acquired Companies; and
	(vi) maintain its books and records consistent with its past custom and practice.

	(b) Negative Covenants.  Until the Closing, except (i) as expressly permitted by this Agreement or as otherwise expressly consented to by the Purchaser in writing (which shall not be unreasonably withheld, conditioned or delayed by the Purchaser), (ii...
	(i) take any action, or fail to take any action within its control, as a result of which any of the changes or events in Section 4.10 would occur;
	(ii) make, change or revoke any Tax election, change any annual Tax accounting period, adopt or change any method of Tax accounting, enter into any closing or settlement agreement with respect to Taxes, file any amended Tax Return, surrender any right...
	(iii) agree, whether in writing or otherwise, to do any of the foregoing.


	Section 6.3 Consents and Filings; Reasonable Efforts
	(a) Each of the Purchaser, Merger Sub and the Company will, and will cause each of its Subsidiaries to, use its commercially reasonable efforts as promptly as practicable after the date of this Agreement, to obtain all Governmental Authorizations from...
	(b) As soon as reasonably practicable and in any event within [number] following the execution and delivery of this Agreement, the Company and the Purchaser will each file a Notification and Report Form and related material with the Federal Trade Comm...
	(c) The Company and the Purchaser will use their respective commercially reasonable efforts to obtain early termination, or to otherwise expedite clearance, of all applicable waiting periods and will promptly make any other submissions which are neces...
	(d) The Company and the Purchaser will take all commercially reasonable steps to avoid any suit, claim, action, investigation or proceeding by any Governmental Authorities or other persons or entities, and to defend against any suits, claims, actions,...
	(e) The foregoing will not be deemed to require the Purchaser or any of its Affiliates to enter into any Contract, consent decree or other commitment requiring the Purchaser or any of its Affiliates (including for this purpose the Acquired Companies) ...

	Section 6.4 Notification. Until the Closing, each of Purchaser, Merger Sub and the Company will use best efforts to give prompt written notice to the other Party of (a) the occurrence, or non-occurrence, to such Party’s Knowledge, of any event, the oc...
	Section 6.5 No Solicitation
	(a) The Company shall not and shall cause its Subsidiaries not to, and shall use its reasonable best efforts to cause its and its Subsidiaries’ directors, officers, employees, agents, attorneys, accountants, consultants, bankers and financial advisors...
	(b) The Company shall promptly advise Purchaser of any Acquisition Proposal, any inquiry or indication of interest that would reasonably be expected to lead to an Acquisition Proposal or any request for nonpublic information relating to any of the Acq...
	(c) On execution and delivery of this Agreement, the Company shall immediately cease and cause to be terminated any existing discussions with any Person that relate to any Acquisition Proposal.
	(d) The Company agrees not to terminate or release or permit any of the other Acquired Companies to release any Person from, or to waive or permit any of the other Acquired Companies to waive any provision of, any confidentiality, “standstill” or simi...

	Section 6.6 Confidentiality
	(a) Each of the Purchaser, Merger Sub and the Company agrees to abide by (and agrees to cause their respective applicable Affiliates to abide by) that certain Confidentiality Agreement dated as of [Date], 20_ between the Purchaser and the Company (the...
	(b) The Holder Representative shall, and shall cause his, her or its agents, representatives, Affiliates, employees, officers and directors to: (i) treat and hold as confidential (and not disclose or provide access to any Person to) all confidential o...

	Section 6.7 Public Announcements.  Any public announcement or similar publicity with respect to this Agreement or the transactions contemplated by this Agreement will not be issued by the Company or the Purchaser without the prior written approval of ...
	Section 6.8 Fairness Hearing and Permit Application; Registration Statement
	(a) As promptly as practicable after the date of this Agreement, the Company shall prepare, with the cooperation of the Purchaser, an information statement for the Stockholders to approve this Agreement and the transactions contemplated hereby (the “I...
	(b) As promptly as practicable after the date of this Agreement, the Purchaser shall prepare, with the cooperation of Company, and cause to be filed with the California Commissioner a Permit Application (with the initial submission of the Permit Appli...
	(c) The Purchaser shall use commercially reasonable efforts to complete on a timely basis for inclusion, if applicable, in the Registration Statement the pro forma financial statements (including notes thereto) for the year ended [Date] in accordance ...

	Section 6.9 Consent of Stockholders
	(a) As promptly as practicable after the California Commissioner shall have issued a permit under Section 25121 of the California Corporations Code for the issuance of the Purchaser Shares to be issued as Merger Consideration or the Registration State...
	(b) Subject to Section 6.9(c), neither the Company Board nor any committee thereof shall: (i) withdraw or modify the Company Board Recommendation in a manner adverse to the Purchaser; (ii) fail to reaffirm, without qualification, the Company Board Rec...
	(c) Notwithstanding anything to the contrary contained in Section 6.9(b), at any time prior to the adoption of this Agreement by the Stockholder Vote, the Company Board may effect, or cause the Company to effect, as the case may be, a Change in Recomm...
	(i) if: (A) after the date of this Agreement, an Acquisition Proposal that is a Superior Proposal is made to the Company and is not withdrawn; (B) such Acquisition Proposal was not obtained or made as a result of a violation or breach of this Agreemen...
	(ii) if: (A) a material development or change in circumstances occurs or arises after the date of this Agreement that was neither known to any Acquired Company or any Company Representative nor reasonably foreseeable to any Acquired Company or any Com...


	Section 6.10 Representation on Purchaser Board.  Immediately following the Closing Date, the Purchaser shall increase the size of its board of directors by one and shall appoint one of the Company’s current directors to the board of directors of the P...
	Section 6.11 Assumption of Options and Related Matters.  Each Unvested Option that is assumed by the Purchaser under this Agreement (each an “Assumed Option” and, collectively, the “Assumed Options”) shall continue to have, and be subject to, the same...
	(a) For purposes of this Section 6.11, the following terms shall have the following meanings:
	(i) “Assumed Option Holder” means a Continuing Employee who immediately prior to the Effective Time was a holder of an outstanding Unvested Option and following the Effective Time is the holder of an Assumed Option.
	(ii) “Assumed Option Spread Value Per Share” with respect to each Assumed Option means the Per Purchaser Share Value less the applicable Assumed Option Exercise Price.
	(iii) “Contingent Assumed Option” means with respect to each Assumed Option  such portion exercisable for a number of Purchaser Shares equal to the quotient obtained by dividing (i) the product of (x) the number of Unvested Options held by the applica...
	(iv) “Non-Contingent Assumed Option” means with respect to each Assumed Option such portion that is not a Contingent Assumed Option.
	(v) “Price Ratio” shall mean the quotient, calculated to five decimal places, obtained by dividing (x) the Per Purchaser Share Value by (y) the Per Common Share Maximum Conversion Price.
	(vi) “Share Ratio” shall mean the quotient, calculated to five decimal places, obtained by dividing (x) the Per Common Share Maximum Conversion Price by (y) the Per Purchaser Share Value.

	(b) In no event shall an Assumed Option Holder have the right to exercise any Contingent Assumed Options that have not been released by the Purchaser to the Assumed Option Holder as specified herein.  It is intended that the provisions of this Section...
	(c) Contingent Assumed Options shall be released by the Purchaser to the Assumed Option Holder, and potentially exercisable with respect to such number of Contingent Assumed Options, as determined and on the date(s) (the “Scheduled Release Date(s)”) a...
	(i) upon the release of any Escrow Shares, the Purchaser shall release such number of Contingent Assumed Options exercisable for a number of Purchaser Shares equal to the quotient obtained by dividing (x) the product obtained by multiplying (A) the Pe...
	(ii) upon the payment of any cash Earn-Out Consideration, the Purchaser shall release such number of Contingent Assumed Options exercisable for a number of Purchaser Shares equal to the quotient obtained by dividing (x) the product obtained by multipl...
	(iii) upon the payment of any Earn-Out Consideration in Purchaser Shares, the Purchaser shall release such number of Contingent Assumed Options exercisable for a number of Purchaser Shares equal to the quotient obtained by dividing (x) the product obt...
	(iv) upon the payment of any Final Working Capital Payment Amount, the Purchaser shall release such number of Contingent Assumed Options exercisable for a number of Purchaser Shares equal to the quotient obtained by dividing (x) the product obtained b...
	(v) upon the release of any funds from the Holder Representative Fund, the Purchaser shall release such number of Contingent Assumed Options exercisable for a number of Purchaser Shares equal to the quotient obtained by dividing (x) the product obtain...

	(d) Purchaser shall not release any Contingent Assumed Option to any Assumed Option Holder that as of the applicable Scheduled Release Date: (i) has not previously vested in accordance with the Original Vesting Requirements, and (ii) may not possibly ...

	Section 6.12 Form S-8.  The Purchaser will (a) as soon as is reasonably practicable (but in no event more than ten days) after the Effective Time, file a registration statement with the SEC on Form S-8 registering the Purchaser Shares issuable upon ex...
	Section 6.13 Section 280G Matters.  No later than [number] Business Days after the date hereof, the Company will deliver to the Purchaser reasonably detailed information setting forth all persons who may be “disqualified individuals” as described belo...
	Section 6.14 Employees.  Subject to any Employment Agreements to be executed by the individuals set forth on Schedule I, the employees and independent contractors of the Acquired Companies immediately prior to the Effective Time will remain at-will em...
	Section 6.15 Subsequent Monthly Financial Statements.  Until the Closing, on or before the 30th day of each month (beginning with the [Month] [Year] financial statements), the Company will deliver to the Purchaser unaudited consolidated financial stat...
	Section 6.16 Closing Indebtedness.  Prior to the Effective Time, the Company shall cause all Indebtedness of the Acquired Companies owed to any third party for borrowed money, including any Indebtedness under that certain Amended and Restated Loan and...
	Section 6.17 Indemnification of Officers and Directors
	(a) From and after the Effective Time, the Surviving Corporation shall fulfill and honor in all respects the obligations of the Acquired Companies pursuant to any indemnification provisions under the Governing Documents of the Acquired Companies as in...
	(b) The Surviving Corporation shall pay all reasonable documented out-of-pocket expenses, including reasonable attorneys’ fees, actually incurred by the D&O Indemnified Parties in enforcing the indemnity and other obligations provided for in this Sect...
	(c) Prior to the Effective Time, the Company shall purchase and fully pay for, including paying all premiums in advance, tail insurance providing coverage for a period of [number] years after the Effective Time on the same terms as the current policie...
	(d) This Section 6.17 shall survive the consummation of the Merger and the Effective Time, is intended to benefit and may be enforced by the Company, the Purchaser, the Surviving Corporation and the D&O Indemnified Parties, and shall be binding on all...
	(e) If the Surviving Corporation (i) consolidates with or merges into any other Person and is not the continuing or surviving corporation or entity of such consolidation or merger or (ii) transfers all or substantially all of its properties and assets...

	Section 6.18 Employee Benefits
	(a) To the extent not superseded by an Employment Agreement (including any employment agreement between any of the Purchaser, its Affiliates and the Company, on the one hand, and any Continuing Employee, on the other hand, entered into prior to the Ef...
	(b) For all purposes under the employee benefit plans of the Purchaser and its Affiliates providing benefits to any Continuing Employees after the Effective Time (the “New Plans”), each Continuing Employee shall be credited for eligibility and vesting...
	(c) Prior to the Closing Date, the Company will take all actions necessary under the Stock Option Plan (including obtaining any necessary consents and approvals) to amend the Stock Option Plan, contingent upon and effective immediately prior to the Ef...

	Section 6.19 Amendment to Certificate of Incorporation.  Promptly after the execution and delivery of this Agreement and the receipt of the requisite shareholder approval, the Company shall duly file an amendment to its Certificate of Incorporation su...
	Section 6.20 Further Assurances.  Subject to the other express provisions of this Agreement, the Parties will cooperate reasonably with each other and with their respective representatives in connection with any steps required to be taken as part of t...
	Section 6.21 Section 382 Study.  The Company will engage [Big Four Accounting Firm] to conduct, and will use its commercially reasonable efforts to cause [Big Four Accounting Firm] to complete prior to the Closing, a written study to assess (a) whethe...
	Section 6.22 Retention Plan Participants.  Not less than [number] Business Days prior to the Effective Time, the Company shall provide the Purchaser with the final amount of the Retention Plan Pool and an accurate and complete written list (the “Reten...
	Section 6.23 Effective Time Holder List.  No later than [number] Business Days prior to Closing, the Company shall deliver to the Purchaser  (with a copy to the Holder Representative) a list of all Effective Time Holders that is, to the Company’s Know...

	Article 7 CONDITIONS PRECEDENT TO OBLIGATION TO CLOSE
	Section 7.1 Conditions to the Obligation of the Purchaser and the Merger Sub.  The obligations of the Purchaser and the Merger Sub to consummate the transactions contemplated by this Agreement are subject to the satisfaction, on or before the Closing ...
	(a) Accuracy of Representations and Warranties.  The  representations and warranties of the Company in this Agreement (together with the Company Disclosure Schedule) must have been true and correct in all material respects as of the date of this Agree...
	(b) Performance of Covenants.  The Company shall have performed or complied with in all material respects the covenants and obligations it is required to perform or comply with under this Agreement on or before the Closing Date;
	(c) Consents.  Each of the Governmental Authorizations and Consents listed in Section 7.1(c) of the Company Disclosure Schedule must have been obtained and must be in full force and effect, and all applicable waiting periods (and any extensions thereo...
	(d) No Proceeding.  There must not be in effect any Law or Judgment that prohibits, prevents or makes illegal, the consummation of the Merger, and there must not have been commenced any Proceeding that would reasonably be expected to (i) prohibit, pre...
	(e) No Material Adverse Effect.  Since the date of this Agreement, there must not have been any change or event that has had a Company Material Adverse Effect;
	(f) Appraisal Rights.  The number of shares of Company Capital Stock which, as of the Closing, are entitled to become Dissenting Shares will not exceed five percent of the aggregate number of Outstanding Company Shares;
	(g) Stockholder Approval.  The Charter Amendment, this Agreement and the Merger shall have been adopted and approved by the Stockholders in accordance with the Governing Documents of the Company and the DGCL;
	(h) Effectiveness of Employment Agreements.  The persons set forth on Schedule I (i) will have signed Employment Agreements with the Company or the Purchaser on or prior to the date hereof and such agreements will be in full force and effect as of the...
	(i) Transaction Documents.  The Company must have delivered or caused to be delivered each document that Section 2.2(b) requires it to deliver; and
	(j) Charter Amendment.  The Company shall have duly filed the Charter Amendment with the Secretary of State of the State of Delaware, and such Charter Amendment shall have been accepted for filing and shall not have been revoked.

	Section 7.2 Conditions to the Obligation of the Company.  The obligations of the Company to consummate the transactions contemplated by this Agreement are subject to the satisfaction, on or before the Closing Date, of each of the following conditions ...
	(a) Accuracy of Representations and Warranties.  The  representations and warranties of the Purchaser and the Merger Sub in this Agreement (together with the Purchaser Disclosure Schedule) must have been true and correct in all material respects as of...
	(b) Performance of Covenants.  The Purchaser or the Merger Sub shall have performed or complied with in all material respects the covenants and obligations they are required to perform or comply with under this Agreement on or before the Closing Date;
	(c) Consents.  Each of the Governmental Authorizations and Consents listed in Section 7.2(c) of the Purchaser Disclosure Schedule must have been obtained and must be in full force and effect, and all applicable waiting periods (and any extensions ther...
	(d) No Proceeding.  There must not be in effect any Law or Judgment that prohibits, prevents or makes illegal, the consummation of the Merger, and there must not have been commenced any Proceeding that would reasonably be expected to (i) prohibit, pre...
	(e) Transaction Documents.  The Purchaser must have delivered or caused to be delivered to the Company each document that Section 2.2(b) requires it to deliver;
	(f) Purchaser Shares.  The Share Issuance Requirements shall have been met with respect to the Stock Merger Consideration;
	(g) No Material Adverse Effect.  Since the date of this Agreement, there must not have been any change or event that has had a Purchaser Material Adverse Effect; and
	(h) Stockholder Approval.  The Charter Amendment, this Agreement and the Merger shall have been adopted and approved by the Stockholders in accordance with the Governing Documents of the Company and the DGCL.


	Article 8 TERMINATION
	Section 8.1 Termination Events.  This Agreement may, by written notice given before or at the Closing, be terminated:
	(a) by mutual consent of the Purchaser and the Company;
	(b) by Purchaser or the Company if the Merger shall not have been consummated by [Time] [Time Zone] Time on [Date] (the “End Date”); provided that the right to terminate this Agreement pursuant to this Section 8.1(b) shall not be available to a Party ...
	(c) by the Purchaser (so long as the Purchaser is not then in material breach of any of its representations, warranties, covenants or agreements contained in this Agreement) if there has been a breach of any of the Company’s representations, warrantie...
	(d) by the Company (so long as the Company is not then in material breach of any of its representations, warranties, covenants or agreements contained in this Agreement) if there has been a breach of any of the Purchaser’s or the Merger Sub’s represen...
	(e) by Purchaser or the Company if (i) a court of competent jurisdiction or other Governmental Authority shall have issued a final and nonappealable Judgment, or shall have taken any other action, having the effect of permanently restraining, enjoinin...
	(f) by Purchaser or the Company if the Stockholder Vote shall not have been obtained within [number] days following the mailing of the consent solicitation to the Stockholders pursuant to Section 6.9; provided, however, that (A) a Party shall not be p...
	(g) by the Purchaser (at any time prior to the adoption of this Agreement by the Stockholder Vote) if (i) there shall have occurred a Change in Recommendation, (ii) the Company shall have failed to include the Company Board Recommendation in the Infor...

	Section 8.2 Effect of Termination.  Each Party’s rights of termination under Section 8.1 are in addition to any other rights it may have under this Agreement or otherwise, and the exercise of such rights of termination is not an election of remedies. ...
	Section 8.3 Expenses; Termination Fees
	(a) Except as set forth in this Section 8.3, all fees and expenses incurred in connection with this Agreement and the transactions contemplated by this Agreement shall be paid in accordance with Section 11.14, whether or not the Merger is consummated;...
	(b) The Company agrees to pay Purchaser (or its designees) by wire transfer an amount equal to $[Amount], less the amount of any Expense Reimbursement previously paid by the Company to the Purchaser (the “Termination Fee”), if this Agreement is termin...
	(i) by the Purchaser pursuant to Section 8.1(g)(i) or (ii);
	(ii) by the Purchaser or the Company pursuant to Section 8.1(b) or by the Purchaser pursuant to Section 8.1(g)(iii) and, in either case, (A) on or before the date of any such termination a solicited or unsolicited Acquisition Proposal shall have been ...
	(iii) by the Purchaser or the Company pursuant to Section 8.1(f) and (x) on or before the 20th day after the date of the mailing of the consent solicitation to the Stockholders pursuant to Section 6.9 a solicited or unsolicited Acquisition Proposal sh...
	(iv) by the Company pursuant to Section 8.1(f) at any time during which the Agreement was otherwise terminable by the Purchaser in a circumstance in which the Purchaser would be entitled to payment of the Termination Fee pursuant to Section 8.3(b)(i) ...

	(c) Any Termination Fee required to be paid (i) pursuant to Section 8.3(b)(i) shall be paid within two Business Days after termination by the Purchaser and (ii) pursuant to Section 8.3(b)(ii), (iii) or (iv) shall be paid within [number] Business Days ...
	(d) If the Company fails to pay when due any amount payable under this Section 8.3, then (i) the Company shall reimburse Purchaser for all reasonable costs and expenses (including reasonable fees of counsel) incurred in connection with the enforcement...
	(e) The Parties acknowledge that the agreements contained in this Section 8.3 are an integral part of the transactions contemplated by this Agreement and that, without these agreements, the Parties would not enter into this Agreement.  Payment of the ...


	Article 9 CERTAIN TAX MATTERS
	Section 9.1 Preparation and Filing of Tax Returns and Payment of Taxes
	(a) The Acquired Companies will prepare and timely file, or cause to be prepared and timely filed, all Tax Returns of the Acquired Companies due before Closing (taking into account applicable extensions).  Such Tax Returns will be prepared using accou...
	(b) Purchaser and the Surviving Corporation will prepare and timely file, or cause to be prepared and timely filed, all Tax Returns of the Acquired Companies due on or after Closing.
	(c) Purchaser will use commercially reasonable efforts to deliver, or cause to be delivered, to the Holder Representative a draft of any Tax Return (or portion thereof) of the Acquired Companies prepared (or caused to be prepared) by Purchaser not les...

	Section 9.2 Apportionment and Straddle Period Taxes
	(a) With respect to any Straddle Period, the Purchaser, the Acquired Companies and the Effective Time Holders will, to the extent permitted by Law, elect to treat the Closing Date as the last day of the taxable period of the Company and will apportion...
	(b) Notwithstanding Section 9.2(a) and in the case of any property, ad valorem or similar Taxes, the amount of Taxes attributable to the Pre-Closing Straddle Period will be deemed to be the amount of such Tax for the entire Tax period multiplied by a ...

	Section 9.3 Transfer Taxes.  Sales, use, transfer, conveyance, documentary, recording, notarial, value added, excise, registration, stamp, gross receipts and similar Taxes incurred in connection with the consummation of the transactions contemplated b...
	Section 9.4 Tax Contests
	(a) The Purchaser will notify the Holder Representative in writing within [number] Business Days of receipt of written notice of any Proceeding with respect to Taxes that reasonably could be expected to affect the Liability for [Country] Taxes (includ...
	(b) The Purchaser will control any and all Tax Contests of the Acquired Companies, including the defense and (subject to Section 9.4(c)) settlement of such Tax Contest.  The Purchaser will (i) keep the Holder Representative reasonably informed of the ...
	(c) The Holder Representative shall have the right (but not the duty) to participate in the defense of any such Tax Contest and to employ counsel (at the expense of and on behalf of the Effective Time Holders as provided for in Section 11.1), separate...
	(d) If it is necessary to pay or deposit any Tax amount (the “Deposit”) with respect to a Tax Contest involving [Country] Taxes in order to (i) allow the Tax Contest to be pursued or (ii) avoid incurring material additional penalties, interest or Taxe...

	Section 9.5 Assistance and Cooperation.  The Purchaser, the Acquired Companies and the Holder Representative will cooperate fully, as and to the extent reasonably requested by the other Party, in connection with the filing of Tax Returns pursuant to t...
	Section 9.6 Tax Sharing Agreement.  Any tax sharing agreements or arrangements to which any of the Acquired Companies may be a party or have liability, excluding this Agreement, will be terminated effective as of the Closing.  After the Closing, neith...
	Section 9.7 [Country] Tax Action.  Prior to the end of the Earn-Out Period, neither the Purchaser nor any of its Affiliates will take any action with respect to a [Country] Governmental Authority that would reasonably be expected to result in a Procee...
	Section 9.8 Refunds of [Country] Tax. If the Purchaser or any of its Affiliates receives a refund of any [Country] Taxes prior to the termination of the Earn-Out Period for which a payment has been made to any of the Purchaser Indemnified Parties for ...

	Article 10 INDEMNIFICATION
	Section 10.1 Indemnification by the Effective Time Holders.  In the event that Closing occurs and subject to the limitations expressly set forth in Section 10.5, each of the Effective Time Holders, on a several but not joint basis (on a pro rata basis...
	(a) any inaccuracy in or breach of any representation or warranty of the Company contained in this Agreement or in the certificate delivered by or on behalf of the Company pursuant to Section 2.2(b)(i)(E);
	(b) any nonfulfillment, nonperformance or other breach of any covenant or agreement of the Company contained in this Agreement;
	(c) subject to Section 10.5(e), any indemnification, exculpation and expense reimbursement obligations of the Acquired Companies described in Section 6.17 to the extent the applicable Losses arise out of, relate to or result from events occurring or c...
	(d) Retained Taxes;
	(e) any Final [Country] Tax Amount; and
	(f) any Proceedings incidental to any of the matters set forth in clauses (a) through (e) above.

	Section 10.2 Indemnification by the Purchaser.  In the event that Closing occurs and subject to the limitations expressly set forth in Section 10.5, the Purchaser will indemnify, defend and hold harmless the Effective Time Holders and each of their re...
	(a) any inaccuracy in or breach of any representation or warranty of the Purchaser or the Merger Sub contained in this Agreement or in any certificate delivered by or on behalf of the Purchaser or the Merger Sub pursuant to Section 2.2(b)(ii)(D);
	(b) any nonfulfillment, nonperformance or other breach of any covenant or agreement of the Purchaser or the Merger Sub contained in this Agreement or any nonfulfillment, nonperformance or other breach of any covenant or agreement contained in this Agr...
	(c) the Assumed Taxes; and
	(d) any Proceedings incidental to any of the matters set forth in clauses (a) through (c) above.

	Section 10.3 Claim Procedure.  Except as expressly set forth in Article 9 insofar as it relates to [Country] Taxes, all claims for indemnification under this Article 10 will be asserted and resolved as follows (provided, that in each case where the In...
	(a) A Party that seeks indemnity under this Article 10 (an “Indemnified Party”) will promptly give the party from whom indemnification is sought (an “Indemnifying Party”) notice of any matter that an Indemnified Party has determined has given rise to ...
	(b) Within [number] days after delivery of an Indemnification Demand to the Indemnifying Party, the Indemnifying Party shall deliver to the other of such parties a written response (the “Response”) in which the party providing the Response shall: (i) ...
	(c) In the event that the Party providing a Response pursuant to Section 10.3(b) shall (i) dispute that the Indemnified Party is entitled to receive any of the Asserted Losses, or (ii) agree that the Indemnified Party is entitled only to the Agreed Po...
	(d) All payments required by the applicable court shall be made within [number] days after such court renders a final, non-appealable judgment (including in accordance with a payment and distribution method reasonably acceptable to the Holder Represen...
	(e) The obligations and Liabilities of an Indemnifying Party under this Article 10 with respect to Losses arising from Claims of any third party (“Third Party Claims”) will be governed by and contingent upon the following additional terms and conditio...
	(f) In the event that the Effective Time Holders are the Indemnifying Party and the Holder Representative assumes the control and defense of the Third Party Claim in accordance with Section 10.3(e), the Holder Representative shall be entitled to be re...
	(g) Notwithstanding anything in this Agreement to the contrary:
	(i) If any Purchaser Indemnified Party receives notice that a Proceeding has been commenced against any Purchaser Indemnified Party with respect to [Country] Taxes (an “[Country] Proceeding”), the Purchaser shall provide the Escrow Agent and the Holde...
	(ii) If (A) a [Country] Proceeding has been finally resolved in accordance with the terms of this Agreement prior to the time of the scheduled release of the Escrow Fund following the 18 month anniversary of the Closing Date and any indemnification am...
	(iii) To the extent the Purchaser has paid all or any portion of the Final [Country] Tax Amount, the Purchaser shall be reimbursed for such payment of the Final [Country] Tax Amount first from the Escrow Fund (without reduction for any other pending a...
	(iv) If (A) the Purchaser makes a payment to any [Country] Governmental Authority for any [Country] Taxes  and such payment is deductible or results in a credit for U.S. federal or California state Tax purposes that reduce the actual Tax liability oth...
	(v) For U.S. income tax purposes, all Setoff Amounts shall be treated as owned by the Purchaser, all taxable income attributable to the investment of a Setoff Amount, if any, prior to its distribution shall be allocated to the Purchaser for U.S. incom...


	Section 10.4 Survival
	(a) All representations and warranties contained in this Agreement will survive the Closing and expire at [Time] [Time Zone] time on the one year anniversary of the Closing Date, irrespective of any facts known to any Indemnified Party at or prior to ...
	(b) All claims for indemnification under this Article 10 must be asserted prior to the expiration of the applicable survival period set forth in Section 10.4(a); provided that no claim for indemnification by any Purchaser Indemnified Parties under Sec...
	(c) The Parties acknowledge that the time periods set forth in this Section and elsewhere in this Agreement for the assertion of claims and notices under this Agreement are the result of arms’ length negotiation among the Parties and that they intend ...

	Section 10.5 Limitations on Liability
	(a) Except as otherwise provided in Section 10.3(g) and this Section 10.5 and subject to Section 10.4, if the Merger is consummated, the rights of a Purchaser Indemnified Party to assert any Claim for Indemnification under this Article 10 against the ...
	(b) Except as otherwise provided in this Section 10.5 and Section 11.6 and subject to Section 10.4, if the Merger is consummated, the rights of a Company Indemnified Party to assert any Claim for Indemnification under this Article 10 will be the sole ...
	(c) The Effective Time Holders will not be obligated to indemnify the Purchaser Indemnified Parties under Section 10.1(a), Section 10.1(b) (solely with respect to a breach of Section 6.4), Section 10.1(e), or Section 10.1(f) (to the extent it relates ...
	(d) The Purchaser will not be obligated to indemnify the Company Indemnified Parties under Section 10.2(a), Section 10.2(b) (solely with respect to a breach of Section 6.4), or Section 10.2(d) (to the extent it relates to Section 10.2(a) or a claim un...
	(e) Notwithstanding any other provision of this Agreement: (i) nothing in this Agreement will limit the Liability of a Person to another Person for his, her or its own fraud or willful and intentional misrepresentation; (ii) the indemnification amount...

	Section 10.6 No Right of Indemnification or Contribution.  Except as specified in Section 10.2(b), no Effective Time Holder has any right of indemnification or contribution against any Acquired Company with respect to any breach by the Company or the ...
	Section 10.7 Exercise of Remedies by Indemnified Parties other than the Purchaser or the Holder Representative.  No Purchaser Indemnified Party (other than the Purchaser or any successor or assignee of the Purchaser) is entitled to assert any indemnif...
	Section 10.8 No Setoff.  Each of the Purchaser, Merger Sub and the Company acknowledges and agrees (on its own behalf and on behalf of its Affiliates) that, except as set forth in Section 10.3(g), it and its Affiliates shall have no right hereunder or...

	Article 11 GENERAL PROVISIONS
	Section 11.1 Holder Representative
	(a) The Non-Dissenting Stockholders (by virtue of their execution of a Transmittal Letter, their approval of the principal terms of the Merger, the adoption of this Agreement, and the consummation of the Merger or participating in the Merger and recei...
	(b) The Holder Representative may delegate its authority as Holder Representative to any one of the Effective Time Holders for a fixed or indeterminate period of time upon not less than [number] Business Days’ prior written notice to the Purchaser in ...
	(c) Except as otherwise expressly provided for in this Agreement, the Purchaser is entitled to deal exclusively with the Holder Representative on all matters relating to Sections 3.6 and 3.7, Article 9, Article 10 and the Escrow Agreement, and is enti...
	(d) The Holder Representative will incur no liability of any kind to any Person for any action or inaction taken or failed to be taken, by the Holder Representative or by its agents, in connection with its services as the Holder Representative, except...
	(e) Upon the Closing, Purchaser shall wire to the Holder Representative an aggregate amount of [Number Spelled Out] dollars ($[Amount]) in cash as the Holder Representative Fund in accordance with Section 2.2(c)(iii), which shall be held by the Holder...
	(f) Following the delivery of each Calculation Statement or Indemnification Demand, the Holder Representative and its representatives and agents shall be given all such access (including electronic access, to the extent available) as they may reasonab...
	(g) This appointment and grant of power and authority by the Effective Time Holders to the Holder Representative pursuant to this Section 11.1 is coupled with an interest, is in consideration of the mutual covenants made in this Agreement, is irrevoca...

	Section 11.2 Notices.  All notices and other communications under this Agreement must be in writing and are deemed duly delivered when (a) delivered if delivered personally or by nationally recognized overnight courier service (costs prepaid), (b) sen...
	Section 11.3 Amendment.  This Agreement may not be amended, supplemented or otherwise modified except in a written document signed by each Party to be bound by the amendment and that identifies itself as an amendment to this Agreement; provided, howev...
	Section 11.4 Waiver and Remedies.  The Parties may (a) extend the time for performance of any of the obligations or other acts of any other Party, (b) waive any inaccuracies in the representations and warranties of any other Party contained in this Ag...
	Section 11.5 Entire Agreement.  This Agreement (including the schedules and exhibits hereto and the documents and instruments referred to in this Agreement that are to be delivered at the Closing), that certain Holder Representative Agreement by and a...
	Section 11.6 Assignment and Successors; Third Party Rights.  This Agreement binds and benefits the Parties and their respective heirs, executors, administrators, successors and assigns, except that the Company may not assign any rights under this Agre...
	Section 11.7 Severability.  If any provision of this Agreement is held invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions of this Agreement are not affected or impaired in any way and the Parties a...
	Section 11.8 Exhibits and Schedules.  The Exhibits and Schedules to this Agreement are incorporated herein by reference and made a part of this Agreement.  The Company Disclosure Schedule and the Purchaser Disclosure Schedule are arranged in sections ...
	Section 11.9 Interpretation.  In the negotiation of this Agreement, each Party has received or has had the opportunity to receive advice from its own attorney.  The language used in this Agreement is the language chosen by the Parties to express their...
	Section 11.10 Governing Law.  Unless any exhibit or schedule specifies a different choice of law, the internal laws of the State of Delaware (without giving effect to any choice or conflict of law provision or rule that would cause the application of ...
	Section 11.11 Specific Performance.  The Parties agree that irreparable damage may occur in the event that any of the provisions of this Agreement were not performed in accordance with their specific terms or were otherwise breached.  The Parties acco...
	Section 11.12 Jurisdiction and Service of Process.  Each Party hereby irrevocably agrees that, all claims in respect of any dispute arising out of or relating to this Agreement, any Ancillary Agreement to which it is a party or any agreement or instru...
	Section 11.13 Waiver of Jury Trial.  EACH OF THE PARTIES KNOWINGLY, VOLUNTARILY AND IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF OR RELATING TO TH...
	Section 11.14 Expenses.  Except as otherwise provided in this Agreement, each Party will pay its respective direct and indirect expenses incurred by it in connection with the preparation and negotiation of this Agreement and the consummation of the tr...
	Section 11.15 Counterparts.  The Parties may execute this Agreement in multiple counterparts, each of which constitutes an original as against the Party that signed it, and all of which together constitute one agreement.  This Agreement is effective u...
	Section 11.16 Conflict Waiver.  Each of the Parties acknowledges and agrees, on its own behalf and on behalf of its directors, members, partners, officers, employees, and Subsidiaries that the Company is the client of [Law Firm 3] (the “Firm”), and no...




